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Actions of the Executive Branch and Independent Agencies

Final Rulemaking

Contract Appeals Board - Amend 27 DCMR, Chapters 1 (General Rules of the Board), 2 (Appeal
Procedures of the Board, 3 (Protest Procedures of the Board); and New Chapter 4 (Electronic Filing)

DISTRICT OF COLUMBIA CONTRACT APPEALS BOARD

NOTICE OF FINAL RULEMAKING

The District of Columbia Contract Appeals Board, pursuant to D.C. Code §§ 2-309.01 to 2-309.08 (2001 ed.),
hereby gives notice that on February 28, 2002, it took final rulemaking action adopting the following rules to be
codified at Chapters 1, 2, 3, and 4 of Title 27 of the District of Columbia Municipal Regulations (“DCMR”). A
notice of proposed rulemaking was published at 48 D.C. Register 9843 (October 26, 2001). The Board received
no written comments. No substantive changes have been made to the text of the proposed rules. The final rules
set forth below will be effective on the date of the publication of this notice in the D.C. Register. Chapters 1, 2,
and 3 of Title 27 of the DCMR are amended, and Chapter 4 is added, as follows:

CHAPTER 1. GENERAL RULES OF THE CONTRACT APPEALS BOARD
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Authority: District of Columbia Procurement Practices Act of 1985, as amended, D.C. Code §§ 2-309.01 through
2-309.08 (2001)

100 GENERAL PROVISIONS

100.1 Scope. These rules, consisting of Chapters 1, 2, 3 and 4 of Title 27 of the DCMR, govern all proceedings
in all cases filed with the District of Columbia Contract Appeals Board (Board).

100.2 Definitions. In addition to the terms defined in D.C. Code § 1-1181.7, the following terms shall have the
indicated definitions for purposes of Chapters 1, 2, and 3 of these rules:

(a) Aggrieved person means an actual or prospective bidder or offeror (i) whose direct economic interest
would be affected by the award of a contract or by the failure to award a contract, or (ii) who is aggrieved in
connection with the solicitation of a contract.
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(b) Appeal means a submission to the Board seeking administrative review of a claim by the District or a
contractor arising under or related to a contract, a claim for interest penalties pursuant to the District of Columbia
Quick Payment Act, or a debarment or suspension action. Appellant means the party filing an appeal with the
Board. For purposes of these rules, a “ “protest” is not an appeal.

(c) Business day means any day other than a Saturday, Sunday, or legal holiday.

(d) Case means an appeal or a protest.

(e) Contracting agency means a department, agency, or instrumentality of the District government which
employs the contracting officer who has the authority to enter into a contract which is the subject of the
solicitation, contract, or agency action at issue before the Board.

(f) Days refer to calendar days, unless otherwise provided. Rules 122.1-122.3 govern computation of time.

(g) Director means the Director of the Office of Contracting and Procurement who is the Chief Procurement
Officer.

(h) Dispositive motion means a motion which, if granted, would terminate part or all of a case on the merits
or on procedural grounds.

(i) An ex parte communication means any oral or written communication with the Board, which excludes one
or more parties to the case, concerning the merits of the case pending before the Board, made by any persons
directly or indirectly involved in the outcome of the case.

(j) In camera review refers to the private review of documents or exhibits by an administrative judge without
the presence of parties or attorneys.

(k) Interested party has the same meaning as aggrieved person.

(l) Intervenor means an awardee if the award has been made, or, if no award has been made, all bidders or
offerors who appear to have a substantial prospect of receiving an award if the protest is denied.

(m) Protected information means information subject to a protective order, such as proprietary, confidential,
or source-selection-sensitive material, as well as other information the release of which could result in a
competitive advantage to one or more firms.

(n) Protest means a written objection by an aggrieved party to a solicitation for bids or proposals or a written
objection to a proposed or actual contract award. Protester means an aggrieved party who files a protest with
the Board.

(o) Respondent means the contracting agency whose decision, action, or inaction is the subject of an appeal
or protest.

100.3 Codification. These rules shall amend Chapters 1, 2, and 3 of Title 27 of the District of Columbia
Municipal Regulations and shall be cited with the appropriate reference to the publication of these rules in the
D.C. Register, indicating the volume number, page number and the date of publication.
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100.4 Application. These rules shall apply to all appeals and protests filed with the Board on or after the date
of the publication of the notice of final rulemaking in the D.C. Register and to all further proceedings in appeals
and protests pending before the Board at that time.

100.5 Transition. If, however, the Board determines that the application of a rule in a particular case pending
before the Board on the effective date of these rules would be impracticable or would work an injustice on a party,
the Board may order that all or a portion of the former rules shall apply to further proceedings in the case.

100.6 Construction. These rules shall be construed to obtain the just, expeditious, and inexpensive resolution of
every case. In addition to the Board's own precedent, the Board will be guided by (i) precedent of the District of
Columbia courts in construing those Board rules which are analogous to the Rules of Civil Procedure of the D.C.
Superior Court; and (ii) precedent of the United States General Accounting Office in construing those Board rules
which are analogous to protest rules of the General Accounting Office.

101 BOARD

101.1 The name of the Board is the District of Columbia Contract Appeals Board.

101.2 The Board's membership shall consist of a chief administrative judge (chairperson) and other
administrative judges, as provided by law.

101.3 Cases before the Board are assigned to panels consisting of three administrative judges for final disposition
or decision, except as provided in Rule 215.5.

101.4 The administrative judge designated to manage a particular case, pursuant to Rule 102.4, shall have the
authority to administer oaths and affirmations, issue subpoenas, rule on all interlocutory matters and nondispositive
motions, and take other action as is necessary to prepare the case for final disposition or decision.

101.5 Except for appeals processed under the small claims (expedited) procedure, as prescribed in Rule 215,
and voluntary dismissals as prescribed in Rules 121.1 and 121.2, the final disposition of a case shall be made by
majority vote of the administrative judges assigned to the panel.

101.6 The Board's final decision in a case shall be in writing and based solely on the record. A copy of
the decision shall be dated and forwarded to the parties by first class mail or electronically. All decisions
which constitute a final adjudication of a case, except decisions issued on cases under the optional small claims
procedures of Rule 215, shall be published in the District of Columbia Register.

101.7 The Board shall hear and decide, de novo, all cases under its jurisdiction.

101.8 If any contracting agency, which is exempt from coverage of the Procurement Practices Act, wishes to
have the Board hear and decide appeals and/or protests, the Board shall do so only in accordance with a written
agreement with the agency. The cost of processing cases involving such an agency shall be on a reimbursable
basis agreed to by the Board and the agency.

101.9 Proceedings before the Board shall be conducted at its offices, unless otherwise ordered by the Board.

102 CHIEF ADMINISTRATIVE JUDGE (CHAIRPERSON)
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102.1 The chairperson of the Board shall serve as the Chief Administrative Judge of the Board.

102.2 In addition to participating in the hearing of cases, the Chief Administrative Judge shall oversee the
administrative activities of the Board and shall provide, within approved budgetary ceilings, for the staffing of the
Board with nonmember personnel. These persons shall be responsible to and shall function under the direction,
supervision, and control of the Chief Administrative Judge.

102.3 In the case of a vacancy in the position of the Chief Administrative Judge, or his or her absence
of disability, the administrative judge who has the senior length of service shall serve as the Acting Chief
Administrative Judge and exercise all of the authority, duties, and responsibilities of the Chief Administrative
Judge.

102.4 When by reason of a vacancy, disability, or absence, neither the Chief Administrative Judge nor the
member who has the senior length of service is available to exercise the duties of the Chief Administrative Judge,
the administrative judge next in length of service shall serve as the Acting Chief Administrative Judge. Should
there not be an administrative judge with a senior length of service, the Chief Administrative Judge shall designate
a Board member to serve as Acting Chief Administrative Judge.

102.5 The Chief Administrative Judge shall assign and, as necessary, reassign cases and administrative judges
to panels and shall designate one of the panel members as the presiding judge having the lead responsibility for
the management of a particular case.

102.6 The Chief Administrative Judge may authorize the performance by another administrative judge or Board
employee of any function of the Chief Administrative Judge, except that, as provided by law, only administrative
judges may hear and decide cases. The attendance of at least two members of the Board shall constitute a quorum.

103 BOARD OPERATIONS

103.1 The Board's office shall be open for the transaction of business from 9:00 a.m. until 5:00 p.m., daily,
except Saturdays, Sundays, and legal holidays.

103.2 (a) Unless otherwise directed by an administrative judge, all paper pleadings, briefs,motions, and any
other submissions to the Board shall be filed at the Board's office during business hours.

(b) Subject to Chapter 4, documents can be filed electronically at any time.

103.3 Upon the receipt of a paper appeal or a protest, the Board shall stamp the date of filing next to the title
of the case. Upon receipt of an electronic filing by a vendor designated in Rule 401, the vendor shall issue a
confirmation showing the authorized date and time of filing. (See Rule 405). If a person filing requests a Board
certification, a copy of the submission provided by the person shall be marked to show the time and date of the
filing and it shall be initialed by the Board.

103.4 The Board shall keep and maintain: logs listing all incoming pleadings, motions, and other
communications to the Board, and all outgoing notices, correspondence, and Board actions; a monthly docket of
current cases under the Board's jurisdiction; copies of decisions and final orders of the Board; and copies of the
Board's rules.
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103.5 The log, case docket, and copies of decisions, final orders, and rules shall be available for inspection by
the public at the Boards' office. Copies of Board decisions and final orders shall be available to the public at a
reasonable cost. The Board shall provide access to electronic records during normal business hours.

103.6 The outgoing log shall contain the date of mailing, or delivery, of all papers that are served or delivered.

103.7 Cases before the Board shall be assigned consecutive numbers in the appropriate docket books in order of
their filing, one sequence for appeals bearing the letter “D” as a prefix, and another sequence for protests bearing
the letter “P” as a prefix.

103.8 Upon request, the Board shall furnish to the public the names of its members, and the identity of the Board
members comprising the panel to which a particular case has been assigned.

103.9 The Board shall maintain a case docket, updated monthly, which provides the names of the appellant or
protester, the name of the contracting agency, the case number, the date the case was filed with the Board, the
name of the presiding judge, the date of any scheduled hearing on the merits of the case, and an identification of
accelerated and small claims appeals.

103.10 Active case files containing all pleadings and other records of the case, except as provided by Rule 104,
shall be available for inspection by the public at the Board's office. However, the public may not remove any
pleadings or other records from the case file nor remove the case file from the Board's office without the express
written authorization of an administrative judge.

104 PROTECTIVE ORDERS; IN CAMERA REVIEW

104.1 (a) At the request of a party to a protest or appeal or on its own initiative, the Board may issue a protective
order controlling the treatment of protected information. Such information may include proprietary, confidential,
or source-selection-sensitive material, as well as other information the release of which could result in a
competitive advantage to one or more firms. The protective order shall establish procedures for application for
access to protected information, identification and safeguarding of that information, and submission of redacted
copies of documents omitting protected information. For informational purposes only, a sample protective order,
as well as sample applications for access to materials under a protective order, are reproduced in an appendix
to these Board rules.

(b) If no protective order has been issued, the agency may withhold from the parties those portions of a
document submission which would ordinarily be subject to a protective order. The Board will review in camera
all information not released to the parties.

(c) After a protective order has been issued, counsel or consultants retained by counsel appearing on behalf
of a party may apply for admission under the protective order by submitting an application to the Board,
with copies furnished simultaneously to all parties. The application shall establish that the applicant is not
involved in competitive decisionmaking for any firm that could gain a competitive advantage from access to the
protected information and that there will be no significant risk of inadvertent disclosure of protected information.
Objections to an applicant's admission shall be raised within 2 days after receipt of the application, although
the Board may consider objections raised after that time.

(d) Any violation of the terms of a protective order may result in the imposition of sanctions as the Board
deems appropriate, including referral to appropriate bar associations or other disciplinary bodies and restricting
the violator's practice before the Board.
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104.2 At the request of a party or on its own initiative, the Board may order that specific documents or tangible
articles be submitted for in camera review by the Board, and not be available for inspection, if they are asserted
to contain privileged information. A party by motion may challenge another party's assertion of privilege.

105 EX PARTE COMMUNICATIONS

105.1 Ex parte communications, as defined in Rule 100.2(i), shall be prohibited.

105.2 Excluded from ex parte communications are those that:

(a) are specifically authorized by law to be made on an ex parte basis; or

(b) relate to the Board's administrative functions or procedures; or

(c) are matters of public record.

105.3 An administrative judge or a staff member of the Board who receives an ex parte communication
prohibited by this section, shall immediately report its receipt to the Chief Administrative Judge and prepare a
memorandum describing in detail the substance of the communication. The memorandum shall be placed in the
case file, along with the actual communication if it is in written form. The Board shall provide a copy of the
memorandum to all parties.

106 APPEARANCE AND REPRESENTATION

106.1 In a proceeding before the Board, an individual, receiver, or trustee may appear in his or her behalf;
a general partner of a partnership may represent the partnership; and an officer of a corporation may represent
the corporation. The Corporation Counsel for the District of Columbia shall represent the District. Independent
agencies of the District of Columbia may be represented by agency counsel.

106.2 A party may be represented in a proceeding by an attorney at law admitted to practice before the District of
Columbia Court of Appeals or before the highest court of the state where he or she resides or maintains an office.

106.3 An individual appearing before or transacting business with the Board in a representative capacity
pursuant to the provisions of Rule 106.1 may be required to establish his or her authority to act in that capacity.

106.4 Notice of Appearance. Each person, including an Assistant Corporation Counsel, representing a party in
a case pending before the Board shall file with the Board a written notice of appearance containing the following:

(a) the signature of the representative;

(b) the typed or printed name of the representative;

(c) the business address and telephone number of the representative; and

(d) the name of the party for whom the appearance is made.

106.5 The notice of appearance shall become a part of the record.
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106.6 Each person who has entered an appearance shall be deemed to continue as representative of the named
party unless there is filed with the Board any of the following:

(a) a notice of withdrawal of appearance signed by both the representative and the party; or

(b) a notice signed by the party stating that the representation has been concluded, together with proof of
service upon the representative; or

(c) a notice of substitution of a representative that conforms to the requirements of Rule 106.4.

106.7 If two or more persons have entered their appearance for a party, service on one representative shall be
service on the party, unless one of the representatives has been designated for service.

107 FORM AND FILING OF PLEADINGS, MOTIONS, AND OTHER SUBMISSIONS

107.1 (a) There shall be no filing fees.

(b) An original and two (2) copies of all paper protests, agency reports, notices of appeal, complaints, answers,
motions, and responses thereto, shall be filed with the Board. All paper filings shall contain proof of service,
in accord with Rule 109.

(c) Electronic filings shall be made pursuant to Chapter 4. No proof of service shall be required for conforming
electronic filings.

107.2 A filing may be made by mail, hand-delivery or electronically, unless otherwise ordered by the Board.
Irrespective of the method used for filing, a submission shall only be considered timely filed if it is actually
received in the Board's office during business hours or received by the electronic filing vendor within the time
established by law, regulation, or Board order.

107.3 Notices of appeal, protests, and other pleadings shall, on the first page, contain a caption setting forth
the name of the Board, title of the case, and contain a heading under the caption describing the nature of the
pleading, motion, or matter being brought to the attention of the Board. The caption and heading shall be in the
following format:

GOVERNMENT OF THE DISTRICT OF COLUMBIA CONTRACT APPEALS BOARD

[PROTEST] OR [APPEAL] OF:
 

 
[NAME OF PROTESTER or APPELLANT]
 

)
 
)
 

[ADDRESS OF PROTESTER or APPELLANT]
 

)
 

CAB No.
 

)
 

Under [IFB or RFP] or [Contract] No.
 

)
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[HEADING]

107.4 In addition to the requirements of Rule 107.3, the initial filing by or on behalf of a party shall have in the
caption the name and full business or residence address of the party. If the party is appearing pro se (without an
attorney), the caption shall also include the party's business or residence telephone number. In the initial filing by a
non-governmental corporate body party, the party shall file a corporate disclosure statement identifying all parent
companies, subsidiaries (except wholly-owned subsidiaries), and affiliates that have issued shares to the public.

107.5 A submission signed by an attorney shall contain the name, office address, telephone number, and bar
identification number of the attorney. Notice of a change in address or telephone number of the attorney, or a party
not represented by an attorney, shall be filed within five (5) business days of the change.

107.6 Unless they are changed by a notice filed with the Board, the address and telephone number of a party or
any attorney noted on the first filing shall be conclusively taken as the last known address and telephone number
of the party or attorney.

107.7 (a) The original of a paper submission that is filed with the Board shall be signed in ink by the party,
its attorney, or its authorized representative.

(b) The original of a document filed electronically shall be signed in ink by the party, its attorney, or authorized
representative and maintained by the party filing the document.

107.8 All submissions filed shall be typed (double spaced), reproduced by any duplicating or copying process
that produces a clear black image on white 8 ½ x 11 inch size paper, and fastened at the top.

107.9 A submission shall not include documents that are not relevant to the case. Irrelevant documents shall
be rejected by the Board.

107.10 Submissions that do not conform to the requirements of this Rule may be rejected either before or after
filing. If the submission is rejected after filing, the effect shall be the same as if it had not been filed.

108 SERVICE OF PLEADINGS, MOTIONS, AND OTHER SUBMISSIONS

108.1 Except as otherwise provided in the Board's rules or directed by an administrative judge, a pleading,
motion, notice, appearance, or other submission filed with the Board subsequent to the filing of an appeal or a
protest, shall be served by the filing party upon each party in the case.

108.2 Whenever, under this Rule or a Board order, service is required or permitted to be made upon a party who
is represented by an attorney, the service shall be made upon the attorney.

108.3 Service upon a party, or an attorney representing a party, shall occur at the time of hand delivery; or, if
by mail, to the address of record, by the postmark date plus three days as prescribed in Rule 122.3.

108.4 The Board may waive the requirement of furnishing to other parties copies of bulky, lengthy, or out-of-
size documents when the party, by written motion, has shown that service would impose an undue burden. The
moving party shall notify the other parties that the documents are available for inspection at the office of the Board.

108.5 Notwithstanding the forgoing, any document may be served electronically pursuant to Rule 409.
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109 PROOF OF SERVICE

109.1 A party filing a document with the Board shall furnish written proof that a copy also has been sent to
every other party.

109.2 The proof shall show the date and manner of service and may be written acknowledgment of service,
affidavit of the person making service, certificate of an attorney of record, or by other proof satisfactory to the
Board.

109.3 Proof of service shall not be required if the document has been served electronically pursuant to Rule 409.

110 MOTIONS PRACTICE

110.1 Every application to the Board for an order or other relief shall be by motion. Before filing any motion,
the moving party shall first ascertain whether other affected parties will consent to the relief sought. Only when
the movant certifies in writing that despite diligent efforts consent could not be obtained, will the Board consider
the motion as a contested matter. If the relief sought is consented to but requires Board approval, the moving party
shall serve the other parties and file with the Board a motion which includes the word “Consent” in its title and
states that all affected parties have consented to the relief sought.

110.2 With the exception of a motion made during a hearing or conference, all motions shall be in writing,
unless otherwise directed by the Board. A motion shall be accompanied by a statement of its purpose, the grounds
on which it is based, and the reasons for the order or relief sought.

110.3 A written motion shall include on separate page(s) following the signature page a proposed order for the
Board's signature including, if paper filed, a list of all parties, and their current addresses.

110.4 A motion shall include within its body a statement setting forth specific points and authorities to support
the motion, including a concise statement of facts material to the issues raised in the motion. No separate
memorandum of points and authorities shall be required.

110.5 A memorandum of opposing points and authorities may be filed with the Board and served on a party
no later than ten (10) days after service of the motion or within a larger or shorter time as the Board may grant
or order. If a statement of opposing points and authorities is not filed within the prescribed time, the Board may
treat the motion as conceded.

110.6 A reply memorandum may be filed by the moving party.

110.7 The Board may decide a motion without a hearing, or may order a hearing on a motion upon the application
of either party.

110.8 Despite the provisions of Rule 110.5, for good cause shown, the Board may act upon a motion at any time
without waiting for a response to the motion by the opposing party.

110.9 If a moving party fails to appear at a hearing on its motion, the Board may treat the motion as withdrawn
and the motion may be refiled only with the permission of the Board. If the opposing party fails to appear at the
hearing, the Board may treat the motion as conceded.
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110.10 In addition to the statement of points and authorities required by Rule 110.4 to be included within the
body of the motion, a motion for summary judgment shall also include within the motion a separate statement of
the material facts as to which the moving party contends there is no genuine issue.

111 STIPULATIONS

111.1 The parties may stipulate to facts, issues, admission of relevant documents, testimony, discovery
procedures, and other matters which may aid in expediting the proceedings in a case, subject to acceptance by the
Board. A stipulation, however, may not extend a time limit established by a rule or order of the Board without
its approval.

112 DISCOVERY

112.1 The Board encourages all parties to engage in voluntary discovery. Discovery documents shall not be filed
with the Board unless the Board, on its own initiative or by granting the motion of a party, orders that they be filed.

112.2 After an appeal has been docketed, a party may obtain discovery regarding a matter which is not privileged
and is relevant to the case. It shall not be a ground for objection to a discovery request that the information will
be inadmissible in the record of the case, if the information appears reasonably calculated to lead to the discovery
of admissible evidence.

112.3 A party to a protest or a small claims (expedited) appeal may engage in discovery only to the extent it is
acceptable to and ordered by the Board. The Board shall not permit discovery unless it is necessary to advance
a fair and expeditious resolution.

112.4 A party may obtain discovery by one or more of the following methods:

(a) depositions upon oral examination or written questions;

(b) written interrogatories;

(c) requests for production of documents or other tangible things; and

(d) requests for admissions.

112.5 Written interrogatories and requests for admission shall be answered separately in writing, signed under
oath by the person making the answers, within 30 days after service. Requests for production of documents or
other tangible things shall be answered within 30 days after service. Unless otherwise ordered by the Board, any
objection to a discovery request must be filed within 15 days after service. A party shall fully respond to any
discovery request to which it does not file a timely objection. The parties are required to make a good faith effort
to resolve objections to discovery requests.

112.6 The use of the discovery methods set forth in Rule 112.4 shall be limited by the Board if it determines that:

(a) the discovery is unreasonably cumulative or duplicative or is obtainable from some other source that is
more convenient, less burdensome, or less expensive; and
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(b) the discovery is unduly burdensome and expensive, taking into account the needs of the case, amount
involved in the controversy, limitations on the parties' resources, and importance of the issues at stake in the case.

112.7 The parties are encouraged to utilize electronic transmission to the maximum extent practicable. When
discovery material is transmitted electronically, the attorney or other person transmitting the material shall be
deemed to have certified that the documents contained in the transmission are what they purport to be.

113 FAILURE TO MAKE OR COOPERATE IN DISCOVERY; SANCTIONS

113.1 Before any motion to compel discovery is filed, the affected parties or counsel must meet for a reasonable
period of time in an effort to resolve the disputed matter. The movant shall include in any motion to compel
discovery with a certification that despite a good faith effort to secure it, the discovery material sought has not
been provided. This certification shall set forth specific facts describing the good faith effort, including a statement
of the date, time, and place of the meeting required by this rule.

113.2 If a party fails to obey an order to provide or permit discovery, the Board may make:

(a) an order that certain facts shall be taken to be established in accordance with the claim of the moving party;

(b) an order refusing to allow the disobedient party to support or oppose designated claims or defenses, or
prohibiting that party from introducing designated matters in evidence;

(c) an order striking pleadings, staying further proceedings until the order is obeyed, dismissing the case or
proceeding or any part thereof, or rendering a judgment by default against the disobedient party; or

(d) an order imposing such other sanctions as the Board deems appropriate.

113.3 When the Board believes that the circumstances warrant either dismissing the case or rendering a default
judgment against the disobedient party as a discovery sanction, it will issue an order to show cause pursuant to
Rule 121.3.

114 SUBPOENAS

114.1 A party is expected to cooperate in good faith by making available witnesses and evidence under the
party's control, when requested by another party, without issuance of a subpoena and by securing the voluntary
attendance of third-party witnesses and the production of evidence by third parties.

114.2 The presiding judge may issue, on his or her initiative or upon written motion of a party, a subpoena that
commands the person to whom it is directed to:

(a) attend and give testimony at a deposition;

(b) attend and give testimony at a hearing; and

(c) produce the books, papers, documents, and other tangible things designated in the subpoena.
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114.3 A request for subpoena shall state the relevancy, materiality, and scope of the testimony or documentary
evidence sought, including, as to documentary evidence, the identification of all documents desired and the facts
to be proved by them in sufficient detail to indicate materiality and relevancy.

114.4 The party requesting a subpoena shall arrange for its service. The service shall be made as soon as
practicable after the subpoena has been issued.

114.5 A subpoena requiring the attendance of a witness at a deposition or hearing may be served at any place
consistent with the rules of the D.C. Superior Court. A subpoena may be served by registered or certified mail,
by a United States Marshal or his or her deputy, or by any other person who is not a party and is not less than
18 years of age.

114.6 The service of a subpoena upon a person named in the subpoena shall be made by personally delivering
a copy to that person and tendering the fees for one day's attendance and the mileage allowed by law. However,
where the subpoena is issued on behalf of the District government, the fees and mileage allowance need not be
tendered in advance of attendance.

114.7 The person serving the subpoena shall make proof of the service to the Board promptly, and, in any
event, before the date on which the person served must respond to the subpoena. The proof of service shall be
made by completing and executing the “Return on Service” portion of a duplicate copy of the subpoena issued
by an administrative judge and returning it to the Board. If service is made by a person other than a United States
Marshal or his or her deputy, that person shall make an affidavit as proof by executing the “Return on Service”
in the presence of a notary.

114.8 Upon written motion by the person subpoenaed or by a party, made within ten (10) days after service, but
in any event not later than the time specified in the subpoena for compliance, the Board may:

(a) quash or modify the subpoena if it is unreasonable and oppressive or for other good cause shown; or

(b) require the party in whose behalf the subpoena was issued to advance the reasonable cost of producing
subpoenaed documentary evidence.

114.9 In a case of contumacy or refusal to obey a subpoena by a person who resides, is found, or transacts
business within the jurisdiction of the D.C. Superior Court, the Board shall apply to the D.C. Superior Court for
an order requiring the person to appear before the Board to give testimony, produce evidence, or both. If a person
fails to obey the order, without adequate excuse, the Board may apply for an order that the person be held in
contempt by the Court.

115 JURISDICTION

115.1 The Board at any time may consider the question of its jurisdiction to decide a case.

116 SUSPENSION OF RULES

116.1 In the interest of expediting a decision in a case or for other good cause shown, the Board may, except for
the time requirements for filing a protest or a notice of appeal, suspend or dispense with the filing requirements and
procedural provisions of these rules on the motion of a party or on its own initiative and may order proceedings
in accordance with its direction.
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117 RECONSIDERATION

117.1 A party to an appeal or a protest may by motion request the Board to reconsider its decision or order for
the reasons stated below:

(a) to clarify the decision;

(b) to present newly discovered evidence which by due diligence could not have been presented to the Board
prior to the rendering of its decision;

(c) if the decision contains typographical, numerical, technical or other clear errors that are evidence on their
face; or

(d) if the decision contains errors of fact or law, except that parties shall not present arguments substantially
identical to those already considered and rejected by the Board.

117.2 For appeals, a motion for reconsideration shall be filed within (30) thirty days after the Board's decision
or order is transmitted to a party. For protests, a motion for reconsideration shall be filed within the time period
set forth in Rule 313.2.

117.3 A motion for reconsideration shall set forth the following:

(a) the particular points of fact or law which the moving party believes the Board has overlooked or
misapprehended;

(b) any argument the moving party wishes to make in support of the motion; and

(c) the relief sought and the reasons for seeking the relief.

117.4 For appeals, a party may file an opposition to a motion for reconsideration no later than fifteen (15) days
after the motion is served. For protests, a party may file an opposition within the time period set forth in Rule 313.2.

117.5 If a motion for reconsideration is granted, the Board may make a final disposition of the case without
reargument, permit reargument, or issue an appropriate order regarding further proceedings.

117.6 A motion of reconsideration does not affect the finality of the Board's decision or suspend its operation
except that the Board may stay its decision for good cause shown.

118 CONSOLIDATION OF CASES

When cases involving a common question of law or facts are pending before the Board, it may consolidate the
cases in order to avoid unnecessary costs or delay.

119 SEPARATE DETERMINATION OF LIABILITY

119.1 The Board may limit a hearing to those issues of law and fact relating to the right of a party to recover,
reserving the determination of the amount of recovery, if any, for another proceeding.
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120 BURDEN OF PROOF

120.1 Except as otherwise provided by law, the burden of persuasion by a party to establish a fact or facts in
dispute shall be met by a preponderance of the evidence.

121 DISMISSAL OF CASES

121.1 A case may be dismissed by an appellant or protester as a matter of right by filing a notice of dismissal
at any time prior to the service of an answer or motion on the appellant or protester, or by filing a stipulation
signed by each party.

121.2 A dismissal initiated by an appellant or protester not covered by Rule 121.1 shall be approved by the
Board upon terms and conditions as it deems proper.

121.3 Whenever either party fails to file documents required by these rules, respond to notices or correspondence
from the Board, comply with orders of the Board, or otherwise indicate an intention not to continue the prosecution
or defense of a case, the Board may issue an order to show cause why the case should not be dismissed for failure
to prosecute or defend.

121.4 The Board shall specify whether a dismissal is with or without prejudice.

122 COMPUTATION OF TIME

122.1 In computing any period of time prescribed or allowed by these rules, the day of the act, event, or default
from which the designated period of time begins to run shall not be included.

122.2 The last day of each period computed pursuant to Rule 122.1 shall be included unless it is a Saturday,
Sunday, or legal holiday, or, when the act to be done is the filing of a paper with the Board, a day or any part of
a day in which the Board's office is closed, in which the event the period shall run until the end of the next day
which is not one of the aforementioned days.

122.3 Whenever a party has the right or is required to do some act within a prescribed period after the service
of a notice or other paper upon the party and the notice or paper is served upon the party by mail, three (3) days
shall be added to the prescribed period.

122.4 Whenever a party has the right or is required to do some act within a prescribed period after the service of
a notice or other document upon the party and the notice or document is served upon the party electronically, the
notice or document shall be considered as served when the transmission is completed (“authorized date and time”),
provided, however, for the purpose of computing time for the served party to respond, any notice or document
served on a day or at a time when the Board is not open for business shall be deemed to have been served on the
day and at the time of the next opening of the Board for business.

123 ENLARGEMENT OF TIME
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123.1 The Board, for good cause shown, may enlarge the time prescribed by the Board rules, or by its order, for
doing any act, or may permit an act to be done after the expiration of the prescribed time. The Board, may not,
however, enlarge the time for filing a protest or an appeal.

124 CONTINUANCES

124.1 Any party may move in writing to request a continuance of any scheduled hearing, or to extend the time
to file a pleading, or for leave to amend a pleading if the motion is served on opposing parties and the Board at
least five (5) business days before the hearing or the time limit.

124.2 Continuance shall be approved only for good cause shown.

124.3 Conflicting engagements of counsel, absence of counsel, or the employment of new counsel shall not be
regarded as good cause for continuance unless set forth promptly.

125 UNEXCUSED ABSENCE OF A PARTY

125.1 The unexcused absence of a party at the time set for a motion or merits hearing will not be occasion for
delay. In the event of such absence, the hearing will proceed and the motion or case will be regarded as submitted
on the record by the absent party.

126 EVIDENCE

The Board shall follow the rules of evidence of the D.C. Superior Court. However, oral and documentary
evidence not ordinarily admissible under those rules may be received in evidence at the discretion of the Board.

127 SANCTIONS

127.1 If a party or the party's representative fails or refuses to comply with a Board order or rule, or engages
in unreasonable or vexatious conduct, the Board may, on its own initiative or on motion of a party, sanction the
offending party or representative as it considers necessary to the just and expeditious conduct of the case.

127.2 The Board may deny any party's representative from appearing in a case currently before it if that
individual is found by the Board, after hearing, either to be lacking in the requisite qualifications to represent
others or to have engaged in unethical, improper or unprofessional conduct.

128 CONFLICT OF INTEREST

128.1 Board employees may not engage in outside employment, including the practice of law, that is
incompatible with their duties and responsibilities on the Board or as District government employees, as provided
in 33 D.C. Reg. 6794 (October 31, 1986), as amended.

129 SEAL OF THE BOARD

129.1 The seal of the Board shall be a circular boss, the center portion of which shall depict the flag of the District
of Columbia and flag of the United States. The outer margin of the seal shall bear the legend, “CONTRACT
APPEALS BOARD, D.C.”
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200 APPEALS BY CONTRACTORS

200.1 An appeal by a contractor of a final decision by the contracting officer relating to a contract dispute,
a claim for interest penalties, or a decision of the Director relating to a debarment or suspension action, shall
commence by the contractor filing with the Board an original and two (2) copies of a notice of appeal.

200.2 The notice of appeal shall be filed:
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(a) In a contract dispute, no later than ninety (90) days after the contractor received the decision of the
contracting officer; or, where the time period for the contracting officer to issue a decision has expired, the
contractor shall file a notice of appeal within a reasonable time;

(b) In a dispute concerning suspension or debarment, no later than sixty (60) days after the contractor receives
the decision of the Director to suspend or debar.

200.3 The appellant shall serve a copy of the notice of appeal on the agencies specified in Rules 202.3(a) and
(b), and shall furnish the Board with proof of service.

201 NOTICE OF APPEAL

201.1 A notice of appeal shall indicate that an appeal is being taken and shall identify the contract in dispute,
or the suspension/debarment proceedings; the department or agency involved in the dispute; the decision from
which the appeal is taken; the amount in dispute, if any; and shall state that the notice of appeal is timely filed.

201.2 The notice of appeal shall be signed by the contractor personally or by an authorized representative or
attorney.

201.3 The complaint referred to in Rule 204 may be filed with the notice of appeal, or the appellant may designate
the notice of appeal as a complaint if it fulfills the requirements of a complaint.

202 DOCKETING OF APPEALS

202.1 When a notice of appeal in any form has been received by the Board, it shall be docketed promptly.

202.2 The Board shall provide the appellant a written acknowledgment that the notice of appeal has been
docketed, the case docket number, and the citation of the publication containing the current rules of the Board.
In addition, the Board shall advise the appellant of the identity of the persons furnished the acknowledgment as
prescribed in Rule 202.3.

202.3 The Board promptly shall send a copy of the acknowledgment to:

(a) the Director in the case of an appeal of a debarment or suspension;

(b) the contracting officer in the case of any other appeal; and

(c) the Corporation Counsel or the counsel for the contracting agency.

202.4 The Board shall notify the contracting agency to file the appeal file as prescribed in Rule 203.

203 THE APPEAL FILE

203.1 Within thirty (30) days of receipt that a notice of appeal has been docketed, the contracting agency shall
assemble and transmit to the Board an appeal file consisting of all documents pertinent to the appeal, including:

(a) the decision from which the appeal is taken;
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(b) the contract, including specifications and pertinent amendments, plans, and drawings;

(c) all correspondence between the parties relevant to the appeal, including the letter or letters of claim in
response to which the decision was issued;

(d) transcripts of any testimony taken during the course of proceedings, and affidavits or statements of any
witnesses on the matter in dispute made prior to the filing of the notice of appeal with the Board; and

(e) any additional information considered relevant to the appeal.

203.2 Within the same thirty (30) day time period, the contracting agency shall furnish the appellant a copy
of each document submitted to the Board, except those in Rule 203.1(b) above. As to the latter, a list furnished
appellant indicating contractual documents submitted to the Board will suffice.

203.3 Within thirty (30) days after receipt of a copy of the appeal file assembled by the contracting agency,
the appellant shall transmit to the Board any documents or other tangible things not contained therein which are
considered relevant to the appeal, and shall furnish a copy of each document to the attorney representing the
contracting agency.

203.4 The Board may, at any time during the pendency of the appeal, require either party to supplement the
appeal file or record by filing other documents and tangible things.

203.5 All exhibits in the appeal file shall be considered, without further action by the parties, a part of the record
upon which the Board will render its decision. However, a party may object, for reasons stated, to consideration
of a particular document reasonably in advance of a hearing, or, if there is no hearing, of closing the record. If
an objection is made, the Board shall remove the document from the appeal file and permit the party offering the
document to move its admission as evidence.

203.6 Documents in the appeal file may be originals or legible facsimiles or authenticated copies, and shall
be arranged in chronological order where practicable, numbered sequentially, tabbed, and indexed to identify the
contents of the file.

203.7 Original copies of documents may be withdrawn from the appeal file, with the Board's consent, if an
acceptable copy is substituted.

204 COMPLAINT

204.1 Within (30) days after receipt of the Board's notice that the appeal has been docketed, the appellant shall
file a complaint setting forth simple, concise, and direct statements of each of its claims with the Board. If filed
on paper, the appellant shall file an original and two (2) copies of the complaint and attachments.

204.2 The appellant shall set forth the basis, with appropriate reference to contract provisions and applicable
law, of each claim; the dollar amount claimed, to the extent known; and the relief sought from the Board.

204.3 The appellant shall serve a copy of the complaint on the contracting agency's attorney, and provide proof
of service to the Board.

204.4 This pleading shall fulfill the generally recognized requirements of a complaint, although no particular
form is required.
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204.5 Should the complaint not be received by the Board within thirty (30) days after receipt of the Board's
notice that the appeal has been docketed, appellant's claim and appeal may, if in the opinion of the Board the
issues before the Board are sufficiently defined, be deemed to set forth its complaint and the contracting agency
shall be so notified.

205 ANSWER

205.1 Within thirty (30) days from receipt of the complaint, or the notice specified in Rule 204.5, the contracting
agency shall file an answer with the Board. If filed on paper, the appellant shall file an original and two (2) copies
of the answer and attachments.

205.2 The contracting agency shall serve a copy of the answer on the appellant, or its attorney and, unless served
electronically, provide proof of service to the Board.

205.3 The answer shall set forth simple, concise and direct statements of the contracting agency's defenses to
each claim asserted by the appellant, including any affirmative defenses or counterclaims available.

205.4 In lieu of answering, the contracting agency may file a dispositive motion. If the motion is filed and
denied by the Board, in whole or in part, the answer shall be filed no later than thirty (30) days after the contracting
agency receives the Board's ruling on the motion.

205.5 If no answer or motion is received from the contracting agency within thirty (30) days, the Board may, in
its discretion, enter a general denial to the appeal, and the appellant shall be so notified, or the Board may consider
the failure to answer as an admission of the claims of the appellant.

206 SUPPLEMENTAL PLEADINGS

206.1 The Board, upon its own initiative, or upon application by a party, may order a party to make a more
definite statement of the complaint or answer, or to reply to an answer.

207 AMENDMENT OF PLEADINGS

207.1 The Board may, in its discretion, and within the proper scope of the appeal, permit either party to amend
its pleading upon conditions fair to both parties.

207.2 When issues within the proper scope of the appeal have not been raised by the pleadings but are tried by
express or implied consent of the parties or by permission of the Board, they shall be treated in all respects as if
they had been raised in the pleadings. In these instances, motions to amend the pleadings to conform to the proof
may be made but are not required. If evidence is objected to at a hearing on the ground that it is not within the
issues raised by the pleadings, it may be admitted within the proper scope of the appeal, provided, however, that
the objecting party may be granted a continuance if necessary to enable it to meet the evidence.

208 ELECTION OF PROCEDURE
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208.1 After the complaint, answer, appeal file and any supplemental pleadings have been filed, each party shall
inform the Board whether it desires a hearing, as prescribed by Rule 211, or whether it desires to submit its case
on the record without a hearing, as prescribed by Rule 209.

209 SUBMISSION ON THE RECORD

209.1 Both parties may elect to waive a fact-finding hearing and to submit the case on the record.

209.2 Submission of the case without a hearing shall not relieve the parties from providing the facts supporting
their allegations and defenses.

209.3 Either party may apply to the Board to supplement the record by filing affidavits, depositions, admissions,
answers to interrogatories, and stipulations.

209.4 The Board may permit the record to be supplemented by oral argument and briefs.

210 PREHEARING PROCEDURES

210.1 The Board may, upon its own initiative, or upon application of either party, arrange for a telephone
conference or direct the parties to appear before the Board at a specified time and place, prior to or during the
course of a hearing, to consider the following:

(a) settlement of part or all of the dispute;

(b) the simplification of issues;

(c) the necessity or desirability of amending the pleadings;

(d) the possibility of obtaining admission of fact and stipulations concerning the use of documents to avoid
unnecessary proof;

(e) the limitation of the number of witnesses;

(f) the possibility of prior mutual exchange of prepared testimony and exhibits between the parties;

(g) a schedule for the completion of discovery, if discovery is deemed necessary, and has not been completed;
and

(h) any other matters that may aid in shortening the hearing on the merits and in the disposition of the appeal.

210.2 The Board shall make an order or memorandum which shall recite the action taken at the conference.
This order or memorandum, when filed, shall be a part of the record in the appeal and shall control the subsequent
course of the appeal unless modified by the Board.

210.3 The Board may, on its initiative or upon application of either party, order the parties to file prehearing
briefs explaining and analyzing the legal issues in any case.
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210.4 Pleadings, discovery, and other prehearing activity shall be allowed only as consistent with the
requirement to conduct the hearing on the date scheduled, or, if no hearing is scheduled, to close the record in
a reasonable time. The Board, at its discretion, may impose shortened time periods for any actions prescribed or
allowed under these rules.

211 HEARINGS

211.1 The Board shall provide the parties at least seven (7) business days notice of the time and place of a
hearing, but the notice may be waived by the parties.

211.2 All hearings on the merits shall be open to the public. The Board may limit access to testimony covered
by a protective order entered in the case pursuant to Rule 104.

211.3 Questions concerning the admissibility of evidence and other matters that may arise in the course of
the hearing shall be ruled upon by the presiding administrative judge, or, if necessary, by a majority vote of the
designated panel. A decision upon the merits, or a final disposition of any appeal or part thereof, shall be by
majority vote of the designated panel.

211.4 Witnesses at hearings shall be examined orally under oath or affirmation, which shall be administered by
the presiding administrative judge or any member of the assigned panel. Any member of the panel may question
any witness at any time during or after examination or cross-examination by the parties.

211.5 An official reporter selected by the District shall make an official transcript of the proceedings at hearings
on the merits. After the close of a hearing this transcript, together with any exhibits, briefs, or other documents
filed in the proceeding, shall be filed with the Board and become a part of the record.

211.6 The official reporter shall transmit copies of the transcript to the Board and the contracting agency. Copies
of the official transcript shall be supplied to other parties by the official reporter at rates determined between the
official reporter and the parties.

211.7 Motions to correct an official transcript shall be filed with the Board within fifteen (15) days after the
receipt of the last portion of the transcript, and shall certify the date when the last portion of the transcript was
received by the maker of the motion.

212 POSTHEARING BRIEFS

212.1 Unless filed electronically, an original and two (2) copies of paper posthearing briefs shall be submitted
as directed by the Board at the conclusion of the hearing.

212.2 Briefs and any memoranda of law shall be filed electronically or be typewritten on white bond 8½ x 11
inch paper and shall be double spaced except for quotations.

212.3 Briefs shall contain, in the following order, a short procedural history of the case, a table of contents, a
table of authorities cited, a concise summary of argument, proposed findings of fact with citations to those places
in the record where supporting evidence can be found, proposed conclusions of law with citations to supporting
legal authorities, and the relief desired by the party.
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213 RECORD

213.1 The record of the appeal shall include the complaint, answer, appeal file, all motions and other submissions
filed by the parties with the Board pursuant to these rules; all correspondence exchanged between the Board and
the parties or their attorney; transcripts made of hearings before the Board; all exhibits and other evidence admitted
to the record; and all findings, decisions, opinions, and orders of the Board.

214 DECISIONS

214.1 All decisions shall be in writing and based solely on the record as prescribed in Rule 213.1.

214.2 With each decision finally disposing of an appeal or any part thereof, the Board shall file separate findings
of fact and conclusions of law unless the findings of fact and conclusions of law appear therein.

214.3 A copy of the decision shall be transmitted by the Board to each party or his or her attorney.

214.4 Judicial Review of Board Decisions on Appeals.

(a) A contractor may appeal the Board decision to the District of Columbia Court of Appeals within one
hundred twenty (120) days after the date of receipt of the Board's decision.

(b) If the District determines that an appeal should be taken, the Director, with the prior approval of the
Corporation Counsel, may appeal the Board's decision to the District of Columbia Court of Appeals within one
hundred twenty (120) days after the date of the receipt of the Board's decision.

215 OPTIONAL SMALL CLAIMS(EXPEDITED) PROCEDURES

215.1 In an appeal where the amount in dispute is ten thousand dollars ($10,000) or less, the appellant may
elect to have the appeal adjudicated under the small claims procedure set forth in this rule, or the accelerated
procedure in Rule 216.

215.2 Whenever possible, decisions under the small claims procedure will be rendered within ninety (90) days
from the date on which the contractor files an appeal. The election shall be stated in the notice of appeal, except
that the Board for good cause may permit the election to be made after the notice of appeal is filed. Once the
election is made, it may not be withdrawn except with the permission of the Board for good cause shown.

215.3 The following time periods shall apply for cases proceeding as a small claims appeal unless otherwise
ordered by the Board:

(a) Within ten (10) business days of receipt of notice of the appellant's election, the respondent shall submit
to the Board a copy of the contract, the contracting agency's final decision, and the appellant's claim letter or
letters; other documents from the appeal file prescribed in Rule 203.1 shall be submitted as the Board directs.

(b) Within fifteen (15) days after the Board has received the appellant's election, the designated administrative
judge shall take the following action in an informal meeting or a telephone conference with the parties:

(1) formulate and simplify the issues;
(2) establish a simplified procedure appropriate to the appeal;
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(3) determine whether either party wants a hearing, and, if so, fix a time and place;
(4) require the respondent to furnish any additional documents relevant to the appeal; and
(5) establish an expedited schedule for resolution of the appeal.

215.4 Pleadings, discovery, and other prehearing activity shall be allowed only as consistent with the
requirement to conduct the hearing on the date scheduled, or, if no hearing is scheduled, to close the record on
a date that will allow decisions within the 90-day limit. The Board, at its discretion, may impose shortened time
periods for any actions prescribed or allowed under these rules as necessary to enable the Board to decide the
appeal within the time limit.

215.5 Written decisions by the Board in cases adjudicated under the small claims (expedited) procedure shall be
short and may contain abbreviated findings of fact and conclusions of law. The decisions may be rendered for the
Board by a single administrative judge. A decision under the small claims procedure shall have no precedential
value in future cases before the Board.

215.6 In a case where a small claims procedure has been elected and in which there has been a hearing, the
administrative judge presiding at the hearing may, in the judge's discretion, at the conclusion of the hearing and
after entertaining any oral arguments as deemed appropriate, render on the record oral findings of fact, conclusions
of law, and a decision of the appeal.

215.7 Whenever an oral decision is rendered pursuant to Rule 215.6, the Board shall subsequently furnish the
parties with a written copy of the oral decision for record and payment purposes, and to establish the starting date
for the period for filing a motion for reconsideration or a judicial appeal.

216 OPTIONAL ACCELERATED PROCEDURES

216.1 In appeals where the amount in dispute is one hundred thousand dollars ($100,000) or less, the appellant
may elect to have the appeal adjudicated under the accelerated procedure set forth in this rule.

216.2 Decisions under the accelerated procedure shall be rendered within one hundred and eighty (180) days
from the date the Board receives notice that the appellant has elected to utilize the accelerated procedure.

216.3 The appellant's election of the accelerated procedure shall be exercised by written notice within sixty (60)
days after receipt of notice of docketing the appeal. The election, once exercised, may not be withdrawn, except
with the permission of the Board for good cause shown.

216.4 In a case proceeding as an accelerated appeal, the Board shall encourage the parties to waive or limit
pleadings, discovery, and briefs to the maximum possible extent consistent with the adequate presentation of their
factual and legal positions.

216.5 Within thirty (30) days of receiving appellant's election of the accelerated procedure, the respondent shall
file an answer as prescribed by Rule 205 and the appeal file as prescribed by Rule 203.1.

216.6 Within forty-five (45) days of receiving appellant's election of the accelerated procedure, the Board shall
convene an informal meeting, or a telephone conference, with the parties and shall proceed with the case as
described in Rule 215.3(b).

216.7 The Board shall permit discovery by the parties consistent with its requirement to decide their case under
the time limit imposed by Rule 216.2.
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217 ALTERNATIVE DISPUTE RESOLUTION (ADR)

217.1 Availability of ADR procedures. The Board will make its services available for ADR proceedings in
contract appeals and protest matters involving District agencies.

(a) ADR subsequent to docketing of case at the Board. Parties are encouraged to consider the feasibility of
using ADR as soon as their case is docketed. If, however, at any time during the course of a Board proceeding,
the parties agree that their dispute may be resolved through the use of an ADR technique, the presiding judge
may suspend proceedings for a reasonable period of time while the parties and the Board attempt to resolve the
dispute in this manner. The use of an ADR technique will not toll any relevant statutory time limit for deciding
the case.

(b) Other ADR. Upon request, the Board will make a Board Neutral available for an ADR proceeding
involving a District agency in any contract, protest, or procurement matter at any stage of a procurement, even
if no contracting officer decision has been issued or is contemplated. To initiate an ADR proceeding, the parties
shall jointly request the ADR in writing and direct such request to the Chief Administrative Judge. The Board
will provide ADR services on a reimbursable basis.

217.2 Conduct of ADR.

(a) Selection of Board Neutral. If ADR is agreed to by the parties and the Board, the parties may request the
appointment of one or more Board judges to act as a Board Neutral or Neutrals. The parties may request that the
Chief Administrative Judge appoint a particular judge or judges as the Board Neutral, or to appoint any judge
or judges as the Neutral. If, when ADR has been requested for a case that has already been docketed with the
Board, as provided in Rule 217.1(a), the parties may request that the presiding judge serve as the Board Neutral.
In such situation, when the ADR is unsuccessful, (i) if the ADR has involved mediation, the presiding judge
shall not retain the case, and (ii) if the ADR has not involved mediation, the presiding judge, after considering
the parties' views, shall decide whether to retain the case.

(b) Retention and confidentiality of materials. The Board will review materials submitted by a party for an
ADR proceeding, but will not retain such materials after the proceeding is concluded or otherwise terminated.
Material created by a party for the purpose of an ADR proceeding is to be used solely for that proceeding
unless the parties agree otherwise. Parties may request a protective order in an ADR proceeding in the manner
provided in Rule 104.

217.3 Types of ADR. ADR is not defined by any single procedure or set of procedures. The Board will consider
the use of any technique proposed by the parties which is deemed to be fair, reasonable, and in the best interest of
the parties, the Board, and the resolution of disputes. The following are examples of available techniques:

(a) Mediation. The Board Neutral, as mediator, aids the parties in settling their case. The mediator engages in
ex parte discussions with the parties and facilitates the transmission of settlement offers. Although not authorized
to render a decision in the dispute, the mediator may discuss with the parties, on a confidential basis, the
strengths and weaknesses of their positions. No judge who has participated in discussions about the mediation
will participate in a Board decision of the case if the ADR is unsuccessful.

(b) Neutral case evaluation. The parties agree to present to the Board Neutral information on which the Board
Neutral bases a non-binding, oral, advisory opinion. The manner in which the information is presented will
vary from case to case depending upon the agreement of the parties. Presentations generally fall between two
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extremes, ranging from an informal proffer of evidence together with limited argument from the parties to a more
formal presentation of oral and documentary evidence and argument from counsel, such as through a mini-trial.

(c) Binding decision. One or more Board judges render a decision which, by prior agreement of the parties, is
to be binding and non-appealable. As in the non-binding evaluation of a case by a Board Neutral, the manner in
which information is presented for a binding decision may vary depending on the circumstances of the particular
case.

(d) Other procedures. In addition to other ADR techniques, including modifications to those listed above,
as agreed to by the Board and parties, the parties may use ADR techniques that do no require direct Board
involvement.

(e) Selective use of standard procedures. Parties considering the use of ADR are encouraged to adapt for their
purposes any provisions in the Board's rules which they believe will be useful. This includes but is not limited
to provisions concerning record submittal, prehearing discovery procedures, and hearings.

CHAPTER 3. PROTEST PROCEDURES OF THE CONTRACT APPEALS BOARD

Rules
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Authority: District of Columbia Procurement Practices Act of 1985, as amended, D.C. Code §§ 2-309.01 through
2-309.08 (2001)
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300 PARTIES ENTITLED TO PROTEST

300.1 An aggrieved person, as defined in Rule 100.2(a), may protest to the Board a solicitation issued by or
for a District contracting agency for the procurement of property or services, or a proposed award, or the award
of such a contract.

301 FORM AND CONTENT OF PROTEST

301.1 All protests shall be in writing, addressed to the Board, and shall include the following:

(a) the name, address, and telephone and facsimile numbers of the protester;

(b) the identity of the contracting agency, the number and date of the solicitation, and if a contract has been
awarded, the number and date of the contract and to whom the contract was awarded, if known;

(c) a clear and concise statement of the legal and factual grounds of the protest, including copies of relevant
documents, and citations to statutes, regulations, or solicitation provisions claimed to be violated;

(d) information establishing the timeliness of the protest (see Rule 302);

(e) information establishing that the protester is an aggrieved person for the purpose of filing the protest (see
Rule 100.2(a)); and

(f) the relief sought by the protester.

In addition, a protest may request a protective order, request specific documents relevant to the protest grounds,
and request a hearing.

301.2 Protests shall be signed by the protester or by an authorized representative or attorney.

301.3 Protests are not required to be formal or technical but shall be logically arranged and legally sufficient.

302 FILING THE PROTEST WITH THE BOARD; TIME LIMITATIONS

302.1 Unless filed electronically, the protester shall file an original and two (2) paper copies of its protest,
including all attachments, with the Board by hand delivery, mail, or commercial carrier within the time limitations
established by law and set forth below in Rule 302.2. The protester shall also serve a copy of the protest, including
all attachments, on the contracting agency and, if filed on paper, shall furnish the Board with proof of service.

302.2 Time Limitations. Filing occurs when the protest is received on paper by the Board or electronically by
the Board's electronic filing agent. The following paragraphs specify the time limitations associated with the filing
of a protest.

(a) A protest based upon alleged improprieties in a solicitation which are apparent prior to bid opening or
the time set for receipt of initial proposals shall be filed with the Board prior to bid opening or the time set for
receipt of initial proposals. In procurements where proposals are requested, alleged improprieties which do not
exist in the initial solicitation, but which are subsequently incorporated into this solicitation, must be protested
not later than the next closing time for receipt of proposals following the incorporation.
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(b) Protests other than those covered in paragraph (a) shall be filed with the Board not later than ten (10)
business days after the basis of the protest is known or should have been known, whichever is earlier.

302.3 A protest concerning a procurement conducted by an agency exempt from the Procurement Practices Act,
which has entered into an agreement with the Board under Rule 101.8 to resolve protests, shall be filed with the
Board within the time prescribed by the agency's regulations.

303 BOARD DOCKETING OF PROTESTS

303.1 Docketing of Protests. When a protest has been accepted for filing by the Board, it shall be docketed
immediately.

(a) The Board shall prepare an acknowledgment that the protest has been docketed, indicating the name of
the protest, the solicitation at issue, the Board's protest docket number, and the District of Columbia Register
citation to the current rules of the Board. In addition, the Board shall advise the protester of the identify of the
persons furnished with the acknowledgment.

(b) Within one (1) business day of receipt of the protest filing, the Board shall send a copy of the
acknowledgment to:

(1) the contracting officer;
(2) the Corporation Counsel or the counsel for an independent agency; and
(3) the protester.

(c) The parties also will be notified that the acknowledgment is available at the Board for pick up.

303.2 Telephonic Notice to the Agency. The Board shall notify the contracting agency by telephone, also within
one (1) business day of receipt of the protest, that the protest has been filed. The Board's acknowledgment of
protest filing shall serve as written confirmation of the Board's telephonic notice.

303.3 The acknowledgment shall notify the contracting officer to file the Agency Report as prescribed in Rule
305.

303.4 The contracting agency shall immediately give notice of the protest to:

(a) In the case of a protest alleging solicitation improprieties, prospective bidders or offerors who can
reasonably be ascertained;

(b) In protests other than those covered in paragraph (a), (i) if a contract has not been awarded, to all bidders
or offerors who appear to have a reasonable prospect of receiving an award; (ii) if a contract has been awarded,
to the contract awardee and all other bidders or offerors who appear to have a reasonable prospect of receiving
an award if the protest is sustained.

The contracting agency shall furnish copies of the protest submissions to those parties, except where disclosure
of the information is prohibited by law, with instructions to communicate further directly with the Board. All parties
shall furnish copies of all protest communications to the contracting agency and to other participating parties.

303.5 All protest communications shall be sent by means reasonably calculated to effect timely delivery.
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304 AUTOMATIC STAY; DIRECTOR DETERMINATION TO PROCEED

304.1 Automatic Stay Procedures. Except as provided by law, no contract may be awarded in any procurement
after the contracting officer has received the notice of protest pursuant to Rule 303.2 and while the protest is
pending.

304.2 If an award has already been made but the contracting officer receives the notice of protest within
11 business days after the date of award, the contracting officer shall immediately direct the awardee to cease
performance under the contract and to suspend any related activities that may result in additional obligations
being incurred by the District under that contract. Except as provided by law, performance and related activities
suspended pursuant to law may not be resumed while the protest is pending.

304.3 Director Determination to Proceed with Performance. Performance under a protested procurement may
proceed, or award may be made, while a protest is pending only if the Director makes a written determination,
supported by substantial evidence, that urgent and compelling circumstances that significantly affect interests of
the District will not permit waiting for the decision of the Board concerning the protest. A copy of the determination
shall be provided within one business day of issuance to both the Board and the protester.

304.4 Protester Challenge. If the protester wishes to challenge a determination made by the Director pursuant
to Rule 304.3, the protester may do so by filing a written motion with the Board (with same day service on the
District) within five (5) business days of receipt of a copy of the Director's determination. The District shall file a
written response with the Board (with same day service on the protester) within two (2) business days of receipt
of the protester's motion. The protester may file a reply within one (1) business day of receipt of the District's
response.

304.5 Board Decision on Protester Challenge. The Board shall issue a decision on the protester's motion within
ten (10) business days after the date the written motion is filed by the protester.

305 AGENCY REPORT

305.1 As expeditiously as possible but no later than twenty (20) days of receipt of the Board acknowledgment
specified in Rule 301.2, the contracting agency shall file an Agency Report with the Board which shall include,
where relevant:

(a) the procurement solicitation;

(b) the bid or proposal submitted by the protester;

(c) the bid or proposal which is being considered for award, or which has resulted in an award, if any;

(d) bid tabulation sheets or proposal selection reports and evaluation reports, workpapers, and scoring sheets;

(e) the contracting agency position and defense for each ground of the protest, including the facts, legal
principles, and precedents supporting its position; and

(f) any other documents and exhibits that are relevant to the protest.
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305.2 The contracting agency shall simultaneously provide a copy of the Agency Report to the protester and
all interested parties.

305.3 Copies of the Agency Report provided under Rule 305.2 shall include all relevant documents including
documents containing protected information. Copies of the Agency Report served on the protester or an intervenor
shall be redacted to exclude protected information unless such parties have been admitted under a protective order.

305.4 The Board may require parties to supplement the Agency Report by filing other documents and tangible
things.

305.5 All exhibits in the Agency Report shall be considered, without further action by the parties, a part of
the record upon which the Board will render its decision. However, a party may object, for reasons stated, to
consideration of a particular document reasonably in advance of closing the record. If an objection is made, the
Board shall remove the documents from the Agency Report and permit the party offering the document to move
its admission as evidence.

305.6 Documents in the Agency Report may be originals or legible paper or electronic facsimiles or
authenticated copies, and shall be arranged in chronological order where practicable, numbered sequentially,
tabbed, and indexed to identify the contents of the file.

305.7 Original copies of documents may be withdrawn from the Agency Report, with the Board's consent, if
an acceptable copy is substituted.

305.8 The contracting agency may request, by motion, an extension of the deadline for filing the Agency Report
and shall supply an explanation of why an extension is needed. Extensions are to be considered exceptional and
will be granted only for good cause.

305.9 When a contracting agency fails to submit an Agency Report, the Board may treat the factual allegations
contained in the protest as conceded. When a contracting agency fails to challenge or rebut a factual allegation in
the protest, the Board may treat the factual allegation as conceded.

306 DISPOSITIVE MOTION IN LIEU OF REPORT

306.1 In lieu of filing the Agency Report, the contracting agency may file a dispositive motion with the Board
and serve it on all parties. If the motion is filed and denied by the Board in whole or in part, the Agency Report
shall be filed no later than ten (10) days after receipt of the Board's ruling or within a lesser period as the Board
may order.

307 COMMENTS ON AGENCY REPORT OR MOTION

307.1 Within seven (7) business days after receipt of the Agency Report, or the dispositive motion prescribed in
Rule 306.1, the protester and interested parties may file a reply or response to either which shall state the party's
factual and legal agreement or opposition to the Agency Report or motion.

307.2 All parties shall be served with a copy of the comments and, if served by paper copies, proof of service
provided to the Board.
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307.3 Failure of the protester to file comments, or to file a statement requesting that the case be decided on the
existing record, or to request an extension of time for filing, shall result in closing the record of the case and may
result in dismissal of the protest.

307.4 When a protester fails to file comments on an Agency Report, factual allegations in the Agency Report's
statement of facts not otherwise contradicted by the protest, or the documents in the record, may be treated by
the Board as conceded.

308 SUMMARY DISPOSITION OF PROTESTS

308.1 When a protest is, on its face, invalid or untimely filed, or otherwise not for consideration, the Board shall
summarily dismiss the protest without requiring submission of an Agency Report.

308.2 Frivolous Protests. The Board may dismiss, at any stage of the proceedings, any protest, or portion of
a protest, it deems frivolous. In addition, the Board may require the protester to pay the agency attorney fees, at
the rate of $100 per hour, for time counsel spent representing the agency in defending the frivolous protest or its
frivolous part. If the entire protest is dismissed on frivolous grounds, it may also assess the protester damages for
each day the contract was suspended equal to the amount of liquidated damages specified in the contract for late
completion of the contract. The Board shall not determine damages, if liquidated damages are not specified in the
contract. In addition, counsel for the protester may be suspended or barred from practicing before the Board.

308.3 A motion for assessment of agency attorney fees and/or damages on account of defending against a
frivolous protest shall be submitted by the contracting agency during protest proceedings or within twenty (20)
days of receipt of a Board decision determining that a protest in whole or in part was frivolous.

308.4 The motion shall be accompanied by sufficient documentation supporting the requested costs and/or
damages.

308.5 The protester may, within fifteen (15) days after its receipt of the contracting agency's motion, file a
written response to the motion.

309 DISCOVERY

309.1 Discovery in protest cases shall be permitted only with approval by the Board and is available only to the
protester, the contracting agency, and an intervenor.

309.2 The Board may permit a protester or intervenor to engage in discovery if no Agency Report is filed in
order to provide a sufficient factual basis for the fair and just resolution of the protest.

309.3 The cost of discovery pursuant to Rule 309.2 may be borne by the contracting agency as equitably
determined by the Board.

310 CONFERENCE

310.1 A conference may be held at the discretion of the Board upon its own motion or upon the request of the
protester, the contracting agency, or another proper party who filed comments on the Agency Report in accordance
with Rule 307.



Westlaw Document, (2002)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 32

310.2 A request for a conference shall be made promptly in order to receive favorable consideration.

310.3 The protester, all proper parties who filed comments, and the contracting agency may attend the conference
and the Board may request the attendance of other persons as it deems appropriate.

310.4 The conference shall be an informal meeting between the Board and the parties to discuss matters relevant
to the protest without strict regard to formal rules of evidence or procedure. These matters may include:

(a) simplifying or clarifying the issues including the elimination of frivolous allegations or defenses;

(b) stipulations, admissions, or agreements which will avoid unnecessary proof;

(c) clarification of matters already in the record; and

(d) any other matter which might aid in a just and expeditious disposition of the protest.

310.5 No direct or cross-examination shall be permitted at the conference.

310.6 The conference may be electronically recorded by the Board at its discretion. If the preparation of a
transcript is ordered by the Board, any party desiring a copy of the transcript shall be responsible for obtaining
one at the party's expense.

310.7 The Board may require or permit the submission of briefs, legal memoranda, or proposed findings of fact
and conclusions of law after the conference has been completed. A party failing to attend the conference shall not
be permitted to file a post-conference submission.

311 EVIDENTIARY HEARING

311.1 If the Board determines that there is a genuine issue of material fact which cannot be resolved on the
written record, the Board may order an evidentiary hearing.

311.2 At the hearing, the Board shall receive from the parties probative evidence or relevant testimony under
oath or affirmation. Direct and cross-examination of witnesses shall be allowed at the hearing.

311.3 The hearing shall be stenographically transcribed or electronically recorded. Stenographic transcriptions
shall be arranged in accordance with Rule 211.5. Any party desiring a copy of the transcript shall be responsible
for obtaining one at the party's expense.

311.4 At the conclusion of the hearing, the Board may order or permit the submission of proposed findings of
fact and conclusions of law.

312 DECISIONS

312.1 All decisions shall be in writing, based solely on the record, and transmitted to each party who has
participated in the protest before the Board.

312.2 Judicial Review of Board decisions on Protests.



Westlaw Document, (2002)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 33

(a) A protester may seek judicial review of the Board's decision by filing a petition for review of agency
action in the Superior Court of the District of Columbia.

(b) If the District determines that it should seek judicial review, the Director, with the prior approval of the
Corporation Counsel, may seek judicial review of the Board's decision in the Superior Court of the District of
Columbia.

[See District of Columbia v. Group Ins. Admin., 633 A.2d 2, 14 (D.C. 1993); Francis v. Recycling Solutions,
Inc., 695 A.2d 63, 70 (D.C. 1997).]

313 RECONSIDERATION

313.1 The protester, the contracting agency, or an interested party who filed comments on the Agency Report
may by motion request the Board to reconsider a decision.

313.2 Motions for reconsideration shall be conducted in accordance with Rule 117 of these rules, except that
the time periods contained in Rules 117.2 and 117.4 shall be shortened to fifteen (15) days and seven (7) days
respectively.

314 REMEDIES

314.1 If the Board determines, in sustaining a protest, that the solicitation, proposed award, or award does not
comply with the applicable law, regulations, or terms and conditions of the solicitation, the Board may order the
contracting agency to do one or more of the following:

(a) terminate the contract for the convenience of the District government;

(b) refrain from exercising any options under the contract;

(c) recompete the contract;

(d) issue a new solicitation;

(e) award a contract consistent with the law and regulations; or

(f) take such other action, except enjoining a contract award, as the Board may direct.

If the Board determines that a contract is void pursuant to D.C. Code § 2-302.05(d)(1), the Board shall direct
that the contract be canceled and cause a determination to be made pursuant to D.C. Code § 2-302.05(d)(2).

314.2 In determining the appropriate remedy, the Board shall consider the circumstances surrounding the
procurement, including, but not limited to, the following factors:

(a) best interest of the District government;

(b) seriousness of the procurement deficiency or violation;

(c) existence of prejudice to other bidders or offerors;
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(d) maintaining the integrity of the procurement system; and

(e) good faith of District government officials and other parties.

314.3 In determining whether to terminate a contract, the Board shall consider the following additional factors:

(a) extent of contract performance;

(b) impact of termination on the contracting agency's activities and mission;

(c) costs to the government from termination; and

(d) urgent need for the procurement.

314.4 If the Board finds that the District government actions were arbitrary and capricious, the Board may, when
requested, award the protester's reasonable bid or proposal preparation costs and costs of pursuing the protest,
but not legal fees.

314.5 A motion for bid or proposal preparation costs and costs of pursuing the protest shall be submitted by the
protester within twenty (20) days of receipt of the Board's decision.

314.6 The motion shall be accompanied by sufficient documentation supporting the requested costs and an
appropriate proposed order for the Board.

314.7 The contracting agency may, within fifteen (15) days after its receipt of the protester's motion, file a
written response to the motion.

314.8 At the request of the protester or the District government or on its own initiative, the Board may conduct
a hearing on the motion before issuing a ruling.

APPENDIX

GOVERNMENT OF THE DISTRICT OF COLUMBIA CONTRACT APPEALS BOARD

APPEAL/PROTEST OF:
 

)
 
)
 
)
 

CAB No. ....................................
 

Solicitation/Contract No.:
 

)
 
)
 

Agency:
 

)
 

PROTECTIVE ORDER
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This protective order limits disclosure of certain material and information submitted in the above-captioned
appeal/protest, so that no party obtaining access to protected material under this order will gain a competitive
advantage as a result of the disclosure. Material to which parties gain access under this protective order is to be used
only for the subject appeal/protest proceedings, absent express prior authorization from the District of Columbia
Contract Appeals Board (“Board”). Such authorization must be requested in writing, with notice to all parties.

1. This protective order applies to all material that is identified by any party as protected, unless the Board
specifically provides otherwise. This protective order applies to all proceedings associated with the appeal/protest,
e.g., supplemental/amended appeals/protests requests for reconsideration, and claims for costs.

2. Protected material of any kind may be provided only to the Board and to individuals authorized by
this protective order, and must be in a sealed parcel containing the legend “PROTECTED MATERIAL
ENCLOSED” conspicuously placed on the outside of the parcel containing the protected information. The first
page of each document containing protected material is to be clearly marked as follows:

PROTECTED MATERIAL TO BE DISCLOSED ONLY IN ACCORDANCE
WITH DISTRICT OF COLUMBIA CONTRACT APPEALS BOARD

The party claiming protection must clearly identify the specific portion of the material for which it is claiming
protection. Wherever such protection is claimed for a appeal/protest pleading, the party filing the pleading shall
submit a proposed redacted version for public release when the protected version is filed.

3. Only individuals who are admitted under this protective order by the Board, and support staff (paralegal,
clerical, and administrative personnel) who are employed or supervised by individuals admitted under this order,
and who are not involved in competitive decision making for a party to the appeal/protest or for any firm that
might gain a competitive advantage from access to information covered by this order. Individuals admitted under
this protective order shall advise such support staff, prior to providing them access to protected material, of their
obligations under this order.

4. Each party included under this protective order shall receive a single copy of the protected material and shall
not duplicate that material, except as incidental to its incorporation into a submission to the Board or as otherwise
agreed to by the parties with the Board's concurrence.

5. When any party sends or receives documents in connection with this appeal/protest that are not designated
as protected, including proposed redacted versions of protected documents, the party shall refrain from releasing
the documents to anyone not admitted under this protective order, including clients, until the end of the second
day following receipt of the documents by all parties. This practice permits parties to identify documents that
should have been marked protected before the documents are disclosed to individuals not admitted under this
protective order.

6. Each individual covered under this protective order shall take all necessary precautions to prevent disclosure
of protected material, including but not limited to physically securing, safeguarding, and restricting access to the
protected material. The confidentiality of protected material shall be maintained in perpetuity.

7. Within 20 days after the disposition of the appeal/protest(s) (or if a request for reconsideration or a claim
for costs is filed, 20 days after the disposition of those matters), all protected material furnished to individuals
admitted under this protective order, including all copies of such material, with the exception of a single copy of
a protected decision or letter issued by the Board, shall be: (1) returned to the party that produced them; or (2)
with the prior written agreement of the party that produced them; or (3) with the prior written agreement of the
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party that produced the protected material, retained under the terms of this order for such period as may be agreed.
Within the same 20-day period, protected pleadings (including copies in archival files and computer backup files)
and written transcripts of protest conferences and hearings shall be destroyed, and the destruction certified to the
Board and the other parties, unless the parties agree otherwise; video transcripts produced by the Board shall
be returned to the Board. In the absence of such agreement and for good cause shown, the period for retention
of the protected material under this paragraph may be extended by order of the Board. Any individual retaining
material received under this protective order (except for the single copy of a protected decision or letter issued
by the Board) beyond the 20-day period without the authorization of the Board or the prior written agreement of
the party that produced the material is in violation of this order. The terms of this protective order (except those
terms regarding the return or destruction of protected material) shall apply indefinitely to the single copy of the
protected decision or letter issue by the Board that is retained by a party admitted under this order.

8. Any violation of the terms of this protective order may result in the imposition of such sanctions at the Board
deems appropriate, including but not limited to referral of the violation to appropriate bar associations or other
disciplinary bodies, and restricting the practice of counsel before the Board. A party whose protected information
is improperly disclosed shall be entitled to all remedies under law or equity, including breach of contract.

...................................................................................................................
 

................................................................
 

Signature
 

Date
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GOVERNMENT OF THE DISTRICT OF COLUMBIA CONTRACT APPEALS BOARD

APPEAL/PROTEST OF:
 

)
 
)
 
)
 

CAB No. ....................................
 

Solicitation/Contract No.
 

)
 
)
 

Agency:
 

)
 

APPLICATION FOR ACCESS TO MATERIALS UNDER
PROTECTIVE ORDER FOR IN-HOUSE COUNSEL

1. I, __________________________________, hereby apply for access to protected materials covered by the
protective order issued in connection with this appeal/protest.

2. I am in-house counsel for ____________________________________________, a party to this appeal/
protest.

3. I am a member of the bar(s) of ________________________________________, membership number(s)
is/are [Bar Number].
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4. My professional relationship with the party I represent in this appeal/protest and its personnel is strictly one
of legal counsel. I am not involved in competitive decision making as discussed in U.S. Steel Corp. v. United
States, 730 F.2d 1465 (Fed. Cir. 1984), for or on behalf of the party I represent, any entity that is an interested party
to this appeal/protest, or for any other firm that might gain a competitive advantage from access to the material
disclosed under the protective order. I do not provide advice or participate in any decisions of such parties in
matter involving similar or corresponding information about a competitor. This means that I do not, for example,
provide advise concerning or participate in decisions about marketing or advertising strategies, product research
and development, product design or competitive structuring and composition of bids, offers, or proposals with
respect to which the use of protected material could provide a competitive advantage.

5. I have attached a detailed narrative providing the following information:

(a) my position and responsibilities as in-house counsel, including my role in providing advice in
procurement-related matters;

(b) the person(s) to whom I report to, and their position(s) and responsibilities;

(c) the number of in-house counsel at the office in which I work, and their involvement, if any, in competitive
decision making and in providing advice in procurement-related matters;

(d) my relationship to the nearest person involved in competitive decision making (both in terms of physical
proximity and corporate structure); and

(e) measures taken to isolate me from competitive decision-making and to protect against the inadvertent
disclosure of protected material to persons not admitted under the protective order.

6. I identify here (by writing “none” or listing names, positions, and responsibilities) any member of my
immediate family who is an officer or holds a management position with an interested party in the appeal/protest
or with any other firm that might gain a competitive advantage from access to the material disclosed under the
protective order:

_ _ _

7. I identify here (by writing “none” or identifying the name of the forum, case number, date, and circumstances)
instances in which I have been denied admission to a protective order, or had admission revoked, or been found
to have violated a protective order issued by DCCAB or by an administrative or judicial tribune:

_ _ _

8. I identify here (by writing “none” or listing the protest name and file number) any pending application for
admission to a protective order issued by DCCAB:

_ _ _

9. I have read the protective order issued by DCCAB in this appeal/protest, and I will comply in all respects
with that protective order and will abide by its terms and conditions in handling any protected material filed or
produced in connection with the protest.
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10. I acknowledge that any violation of the terms of the protective order may result in the imposition of sanctions
as DCCAB deems appropriate, including but not limited to referral of the violation to appropriate bar associations
or other disciplinary bodies, and restricting any practice before DCCAB. I further acknowledge that a party whose
protected information is improperly disclosed shall be entitled to all remedies under law or equity, including breach
of contract.

CERTIFICATION:

By my signature, I certify, that, to the best of my knowledge, the representations set forth above (including any
attached statement) are true and correct. I recognize that knowingly making a false statement on this application
could render me liable to a $1,000 fine or 180 days imprisonment, or both, pursuant to D.C. Code § 22-2514.

...................................................................................................
 

................................................................................
 

Signature, Title
 

Date Executed
 

APPENDIX

GOVERNMENT OF THE DISTRICT OF COLUMBIA CONTRACT APPEALS BOARD

APPEAL/PROTEST OF:
 

)
 
)
 
)
 
)
 

CAB No. ....................................
 

Solicitation/Contract No.
 

)
 
)
 

Agency:
 

)
 

APPLICATION FOR ACCESS TO MATERIALS UNDER
PROTECTIVE ORDER FOR OUTSIDE COUNSEL

1. I, __________________________________, hereby apply for access to protected materials covered by the
protective order issued in connection with this appeal/protest.

2. I am in-house counsel for ____________________________________________, a party to this appeal/
protest.

3. I am a member of the bar(s) of ________________________________________, membership number(s)
is/are [Bar Number].

4. My professional relationship with the party I represent in this appeal/protest and its personnel is strictly one
of legal counsel. I am not involved in competitive decision making as discussed in U.S. Steel Corp. v. United
States, 730 F.2d 1465 (Fed. Cir. 1984), for or on behalf of the party I represent, any entity that is an interested party
to this appeal/protest, or for any other firm that might gain a competitive advantage from access to the material

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984114798&pubNum=350&originatingDoc=I898bff77489e11df9b8c850332338889&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
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disclosed under the protective order. I do not provide advice or participate in any decisions of such parties in
matter involving similar or corresponding information about a competitor. This means that I do not, for example,
provide advise concerning or participate in decisions about marketing or advertising strategies, product research
and development, product design or competitive structuring and composition of bids, offers, or proposals with
respect to which the use of protected material could provide a competitive advantage.

5. I identify here (by writing “none” or listing names and relevant circumstances) those attorneys in my firm
who, to the best of my knowledge, cannot make the representations set forth in the preceding paragraph:

_ _ _

6. I identify here (by writing “none” or listing names, positions, and responsibilities) any member of my
immediate family who is an officer or holds a management position with an interested party in the appeal/protest
or with any other firm that might gain a competitive advantage from access to the material disclosed under the
protective order:

_ _ _

7. I identify here (by writing “none” or identifying the name of the forum, case number, date, and circumstances)
instances in which I have been denied admission to a protective order, or had admission revoked, or been found
to have violated a protective order issued by DCCAB or by an administrative or judicial tribunal:

_ _ _

8. I identify here (by writing “none” or listing the appeal/protest name and file number) any pending application
for admission to a protective order issued by DCCAB:

_ _ _

9. I have read the protective order issued by DCCAB in this appeal/protest, and I will comply in all respects
with that protective order and will abide by its terms and conditions in handling any protected material filed or
produced in connection with the protest.

10. I acknowledge that any violation of the terms of the protective order may result in the imposition of sanctions
as DCCAB deems appropriate, including but not limited to referral of the violation to appropriate bar associations
or other disciplinary bodies, and restricting any practice before DCCAB. I further acknowledge that a party whose
protected information is improperly disclosed shall be entitled to all remedies under law or equity, including breach
of contract.

CERTIFICATION:

By my signature, I certify, that, to the best of my knowledge, the representations set forth above (including any
attached statement) are true and correct. I recognize that knowingly making a false statement on this application
could render me liable to a $1,000 fine or 180 days imprisonment, or both, pursuant to D.C. Code § 22-2514.

...................................................................................................
 

................................................................................
 

Signature, Title Date Executed
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APPENDIX

GOVERNMENT OF THE DISTRICT OF COLUMBIA CONTRACT APPEALS BOARD

APPEAL/PROTEST OF:
 

)
 
)
 
)
 
)
 

CAB No. ....................................
 

Solicitation/Contract No.
 

)
 
)
 

Agency:
 

)
 

APPLICATION FOR ACCESS TO MATERIALS
UNDER PROTECTIVE ORDER FOR CONSULTANT

1. I, _____________, am a consultant employed by ______________________________, and hereby apply for
access to protected material covered by the protective order issued in connection with this appeal/protest.

2. I have been retained by ______________________________________, and will, under the direction and
control of that attorney, assist in the representation of in this appeal/protest.

3. I hereby certify that I am not involved in competitive decisionmaking for or on behalf of any party to this
appeal/protest or any other firm that might gain a competitive advantage for access to the material disclosed
under the protective order. Neither I nor my employer provides advice or participates in any decisions of such
parties in matters involving similar or corresponding information about a competitor. This means, for example, that
neither I nor my employers provides advice concerning or participates in decisions about marketing or advertising
strategies, product research and development, product design or composition of bids, offers, or proposals with
respect to which the use of protected material could provide a competitive advantage.

4. My professional relationship with the party I represent in this appeal/protest and its personnel is strictly as a
consultant on issues relevant to the protest. Neither I, my spouse, nor any member of my immediate family holds
office or a management position in any company that is a party.

5. I have attached the following information:

(a) a current resume describing my education and employment experience to date;

(b) a list of all clients for whom I have performed work within the 2 years prior to the date of this application,
and a brief description of the work performed;

(c) a list of all clients for whom my employer has performed work within the 2 years prior to the day of
this application and for whom the use of protected material could provide a competitive advantage, and a brief
description of the work performed;
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(d) a statement of the services I am expected to perform in connection with this appeal/protest.

(e) a description of the financial interests that I, my spouse, and/or my family has in any entity that is an
interested party in this appeal/protest or whose protected material will be reviewed; if none, I have so stated;

(f) a list identifying by name of forum, case number, date, and circumstances all instances in which I have
been granted admission or been denied admission to a protective order, or had a protective order admission
revoked, or been found to have violated a protective order issued by DCCAB or by an administrative or judicial
tribunal; if none, I have so stated; and

(g) a statement of the professional associations to which I belong including membership numbers.

6. I have read a copy of the protective order issued by DCCAB in this appeal/protest, and I will comply in
all respects with all terms and conditions of that order in handling any protected material filed or produced in
connection with the appeal/protest. I will not disclose any protected material to any individual other than those
individuals admitted under the protective order by DCCAB.

7. For a period of 2 years from the date this application is granted, I will not engage or assist in the preparation of
a proposal to be submitted to any agency of the District of Columbia government where I know or have reason to
know that any party to the appeal/protest, or any successor entity, will be a competitor, subcontractor, or teaming
member. *Describe subject of procurement at issue in the appeal/protest.

8. For a period of 2 years from the date this application is granted, I will not engage or assist in the preparation of
a proposal for submission to the contracting agency nor will I have any personal involvement in any such activity.
*Name of contracting agency. *Describe procurement at issue in the appeal/protest.

9. I acknowledge that any violation of the terms of the protective order may result in the imposition of such
sanctions as DCCAB deems appropriate, including but not limited to referral of the violation to appropriate
disciplinary bodies or professional associations, and restricting my practice before DCCAB. I further acknowledge
that a party whose protected information is improperly disclosed shall be entitled to all remedies under law or
equity, including breach of contract.

CERTIFICATION:

By my signature, I certify, that, to the best of my knowledge, the representations set forth above (including any
attached statement) are true and correct. I recognize that knowingly making a false statement on this application
could render me liable to a $1,000 fine or 180 days imprisonment, or both, pursuant to D.C. Code § 22-2514.

...................................................................................................
 

................................................................................
 

Signature, Title
 

Date Executed
 

ATTORNEY'S CERTIFICATION:

The consultant named above has been retained by me to assist in the representation
of________________________________________ in this appeal/protest and will perform his/her duties in
connection with this appeal/protest under my direction and control.
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...................................................................................................
 

................................................................................
 

Signature, Title
 

Date Executed
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CourtLink Pricing (September 1, 2001)
 

Authority: District of Columbia Procurement Practices Act of 1985, as amended, D.C. Code §§ 2-309.01 through
2-309.08 (2001)

400 Electronic Filing of Pleadings and Other Documents

400.1 All pleadings, motions, memoranda of law, orders, or other documents may be filed electronically
through the Board's designated vendor, CourtLink Corporation (“Vendor”), which can be contacted online at
www.courtlink.com. Documents may be filed as either E Documents or E Images.

401 Assignment by the Vendor of Personal Identification Numbers

401.1 Upon receipt by the Vendor of a properly executed E File Subscriber Agreement at their website, the
Vendor shall assign a confidential password to the attorney or other designated representative of a party before
the Board which must be used to file, serve, receive, review, and retrieve electronically filed pleadings, orders,
and other documents. (A password received from the Vendor by attorneys for filing in the Superior Court of the
District of Columbia may also be used to make filings to the Board.) An attorney or other authorized user shall
be responsible for any use of his or her password.
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402 Maintenance of Original Document

402.1 Unless otherwise ordered by the Board, an original of all documents filed electronically, including original
signatures, shall be maintained by the party filing the document and shall be made available, upon reasonable
notice, for inspection by other counsel or the Board. From time to time, it may be necessary to provide the Board
with a hard copy of an electronically filed document.

403 Time for Filing and Effect of Use of E Filing

403.1 Any pleading filed electronically shall be considered as filed with the Board when the transmission is
completed (“authorized date and time”). Any document filed with the Board before midnight local time at the
Board's offices is filed with the Board on that date, however, for the purpose of computing time for any other party
to respond, any document filed on a day or at a time when the Board is not open for business shall be deemed to
have been filed on the day and at the time of the next opening of the Board for business. In the event of service
via facsimile, the Vendor's system will record the date and time the fax transmission was completed as proof of
service. The Vendor is hereby appointed the agent of the Board as to the electronic filing, receipt, service, and/
or retrieval of any pleading or document maintained electronically. Upon filing and receipt of a document, the
Vendor shall issue a confirmation that the document has been received. The confirmation shall serve as proof that
the document has been filed. A filer will receive email notification of documents subsequently rejected by the
Board, and may be required to refile the instruments to meet necessary filing requirements.

404 System or User Filing Errors

404.1 If the electronic filing is not filed with the Board because of (1) an error in the transmission of the document
to the Vendor which was unknown to the sending party, (2) a failure to process the electronic filing when received
by the Vendor, or (3) other technical problems experienced by the filer, the Board may upon satisfactory proof enter
an order permitting the document to be filed nunc pro tunc to the date it was first attempted to be sent electronically.

405 Form of Documents Electronically Filed

405.1 Format of Electronically Filed Documents. All electronically filed pleadings shall, to the extent
practicable, be formatted in accordance with the applicable rules governing formatting of paper pleadings, and in
such other and further format as the Board may require from time to time.

405.2 Representations by Using a Typographical Signature. Every pleading, document, and instrument
electronically filed shall be deemed to have been signed by the attorney or declarant and shall bear a facsimile or
typographical signature of such person, along with the typed name, address, telephone number, and Bar number of
a signing attorney. Typographical signatures shall be styled ““/s/ name” and shall be treated as personal signatures
for all purposes under these Rules.

405.3 Electronic Title of Pleadings and Other Documents. The electronic title of each electronically filed
pleading or other document (“papers”), shall include:

Party or parties filing the paper;

Nature of the paper;
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Party or parties against whom relief, if any, is sought; and

Nature of the relief sought (e.g., “Appellant's Motion to Compel Discovery and for Sanctions against
Appellee”).

406 Multiple Case Filing

406.1 Where counsel is filing a pleading in consolidated cases, a single filing in the lead case is deemed to be
filed in all cases consolidated with it.

407 Electronic Service of Pleadings and Other Documents

407.1 Electronic and Facsimile Service. All parties or their representatives may make service upon other parties
electronically through the EFile Service. Parties who subscribe to the Efile Service consent to receive electronic
service of documents via the Efiling Service. Parties, or their designated counsel, shall receive all documents
EFiled and EServed upon them via access to the Vendor's system over the Internet or, if a party or party's designee
has not subscribed to the Services, via facsimile transmission. For the purposes of this Rule, service of documents
via facsimile is hereby authorized in addition to those methods of service permitted in Rule 108.3.

407.2 Effect of Electronic Service of Filings. The electronic service of a pleading or other document shall be
considered as valid and effective service on all parties and shall have the same legal effect as an original paper
document. Proof of service required by Rule 109 shall not be necessary for electronically filed documents.

407.3 Service on Parties; Time to Respond or Act. E Service shall be deemed complete at the time a document has
been received by the Vendor's system as reflected by the authorized date and time appearing on the confirmation
provided, however, for the purpose of computing time for any other party to respond, any document filed on a
day or at a time when the Board is not open for business shall be deemed to have been filed at the time of next
opening of the Board for business. If electronic service on a party does not occur because of (1) inaccessibility to
the Vendor's system; (2) an error in the Vendor's transmission of notice to the party being served, (3) the Vendor's
failure to process the electronic filing for service, or (4) the party was erroneously excluded from the service list,
the party to be served shall, absent extraordinary circumstances, be entitled to an order extending the date for any
response or the period within which any right, duty or other act must be performed.

In the event of service via facsimile, the Vendor's system will record the date and time the fax transmission was
completed as proof of service.

408 Electronic Filing and Service of Orders and Other Papers

408.1 The Board may issue, file, and serve notices, orders, and other documents electronically, subject to the
provisions of these Rules.

409 Sealed Documents

409.1 A motion to file documents under seal may be filed and served electronically. Redacted copies of
documents filed under seal may be filed and served electronically, however, documents filed under seal containing
privileged information shall be filed in paper form.
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499 Definitions

499.1 E Filing---Electronic transmission of an original document (pleading) to the Board via the Vendor's
system. An E File consists of a document, an image, or both.

499.2 E Service---Electronic transmission of an original document (pleading) to all other designated recipients
via the Vendor's system. Upon the completion of any transmission to the Vendor's system, a certified receipt is
issued to the sender acknowledging receipt by the Vendor system.

499.3 E Document---An electronic file of a word processing document that contains almost exclusively text.

499.4 E Image---An electronic file of a document that has been scanned or converted to a graphical or image
format.

Appendix - CourtLink Pricing

Fees are based on the size and number of transactions. A transaction is a filing
to the Board and/or service of electronic documents to one or more parties.

Filing with the Board ($2.00 minimum)

10¢ a page

Official Service ($2.00 minimum)

To other CourtLink subscribers: 10¢ a page

To non-subscribers: 20¢ a page via fax

Courtesy Notification (optional)

50¢ per attorney notified

Provides e-mail or fax notification that documents have been filed with the Board and/or served to other parties

Accessing Documents

For documents officially served on or filed by you: No charge to view, print and or download

All other documents: No charge to view, 10¢ a page to print and/or download ($1 minimum)
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