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GOVERWMENT OF THE DISTRICT OF COLUMBIA

CONTRACT APPEALS BOARD

ARREL OFs

Capitel Engineoring Company, Inc.
461g vrendywine Stract, HeW.

Weshingbon 16, D.C. CAB Ko. &

T R W Frans®

Under Conbrect Ho. DUF-C-17,020

¢

FIHDINGS, OPISTOR ABD 2RCISIOR CF TEE ECARD

FURINGS mmgmmﬁz

. -
whis iz en appesl fyom en action of the Cuntracting Oflicer,
pepariment of Blghways, D.G., 1a deaying Azpellent’s claim for
camnoneabion foy increased coste of performing its conbtiact with
the District of Columbia. %hess incressed costs eave elaimed be-
cenee of {1} underground vater conditions ab the site end (2}
he secensity of meintaining on eulsting starmmber 2EWER.

The contyacht, uhich is dated Merch 29, 195k, vas for the
construction of & bridge across Yabls Hranch on the weesth side
of Kemilworth Avenue, HeB., Pederel AlE Broject U-45 (b}, end
work ©as commeneed April 19, 1954 and completed Jomwery 2, 1955.
Final peymect ves made to Appellsnt Hexeh 30, 1955 aftar ite sub-
mission of a velease dabed Merch 2, 1955 fram which hed been
exsoptad the clalme involved in thie agppeal. '

Q{“\

Jurisdiction

By letber addrsssed $o thie Zoerd under dabts of Seplauber 17,
195k, £lled with this Boovd on Septombee 21, 195k, fopellsnt
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shated thet the clalns sssevied thereinm were demied by the Aliep.
nsde Conbrocting Officer “in lebtere dated M@a 30, 1g5h ana
fugnat 23, 1G58, In 1te Auncwer PAled July 8, 1057 the Blstzict
of Columbia spperted thed this Zoerd 1s witheut Jurisdietion ine
agmpch s Avbicle 1% of the Comiroch x*eag,uﬁ.msa that appeale be
taken within 30 deys from the decigion of the Contwacting fficew,
that the deeision im this cose was rendered on Swe 30, 1954,
end that the eppeel £11sd Septesber 2L, 1954 ves Tiled 83 days
after the dete of the decision. AL the beginmning of the heawring
on Anguet 20, 1957 ccunseld foy the Dlatrict o&F (olusblia mede an
oral motion to dlemiss the eppesd fox leck of Jurisdictlon {Br.0}
wndch the Boexd overruled with the atatement Shal fts mmm
wvanld be oot forth ;’m Ate written opinden (Sr.dile

The @,J,spw,@m wers protsnbed o the Contrans sing offices by
Appellensts letter of fume 23, 165H ond the declsion of the
Albtazmote Contracting (Sficer rendeyed owm Jume J0th. €8 July &
Appelient sgaln vwrote the Contrachting Cfficer inmcluding sdéitions
al information in supperd of i%e position and conmcludsd:

TEE you camnet ellow ovy elalms, we would
apprecicte you forwerding cur lotters Lo e
Contiymet Abpesis Nosrd, and notifying ue e
o the usual procedure folloved in malking sn
appesl.”

I% wes nob ¢ BRovever, upbil Mgﬂ.ﬁi, 23, 1554 that the M&eam? Qo
tracting 9fficer replied that the decision of June 30, 1954 would
aob be nodified and he concluded:

"Tour reguenb, thet Iif we do uob approve your
clzims thet your lotier be forverdsd to the Oope
tract Appeals RBoowd, cenngb be conpllsd with
wunder reguired procedure, which reguives thab
you apply Girectly to the Condract fSppeals Ennzd
in such cnog. Thorefore, I you vish to parsue
this eladn, it will bo nocopseyy for you O
wribe directly to the Conbyaet Appeals Bomyd
giving then il porbinend {vformstion including
previcns correspendence with this offlce.”

As previously stated Appslleat wrote Mmgﬁw ) ms,a Board on
Septenher 17, 195b.

© The contract condedns the folloving provisiong
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Tarkicle 15, Dlopuben. o« BExcapt oo olherviss
gpocifically meovided in this conbract, all diopaten
concerning questhions ariging under this conthect
ghall be decldsd by the condractiag officer mubjoeb
0 urditten appesl by the contractor within thisty
{30) deys b the Comtrest Appeals Bonvd, vhoss
decision ghall be finsl apd comeciuslve upim the

e thewets, subjeeth to the limibteblone of
Sec. 3 €b) {2) of Reorgonization Plon Ko, 5 of
1952, In the mesuabing the contrectoy shall 4ili-
gantly procted wilh the wosk as diyecbed.”

Counesl for the Disteict of Coluzbla, hoth in his Ancver and
in spgumunt befove the Bonyd on Auwgwss 20, 1057, poluted onbt thed
the roguirement that the centraetor appeal withia 30 daye of the
docloion of the Controcting Officer i o Jurisdicticnal requiyge
mend which copuot be walved; and comtended thet the only appesl
o this Booyd was by the lebtbsr to this Dourd of Sopbembey 17,
igsh which wes wrltieon move thom 30 doys efisy the Jume 30, 1954
deoision of the Contraching Officer. Eo further conlended theb
the Guntrenting Gfficer pever reconsidersd the Suese 30 deelision
since ib woeuld hove boen necesessy for him o hove advized the
contrastor, within 30 dnye of such deciplon, of his intention %o
reconpider in ovder not o lose jurisdichlion upom the cuplzation
- of sueh 30 days, ond thevefore the time for taking the sppeal 4ld
zot begin to run with the Angust 83 letter which confipmed the
June 30th decleicn. e 414 point ont, bhowsver, thet other Contract
bppeale Deardln have been pather liberal with centvacwors ip
deternining this Jurisdictionnl guestion.

It 48 not pecessery %0 detexming vhether it is jurisdictional
o the authorivy of the Cuntrasting ffficer to zeconsider e dscdgion
made by bin that, within 30 days fron the dete of such dseleion, ke
noklfy the conbractor of his intention to grant the contractor's
reguopt for auch reccmaideraticn, since the Motics Yo Dloniss chould
ko overyaled on apcther ground.

Mght deye aftey they doeislon of the Slbesnabs Quonbvacting
ffPicor Appollent not only requested reconsidenatisn by the Contamet- -
ing @fflcor, but alog sSequested theb hig leotter be Lorverded o this
Board o9 1t eppeel in the svent the Conbtrosting Officer sdhered o
2is initial docision. JIo the opinioa of the Roasd this letter of
July 8, 105k, although cddressed to the Comtracting Officew, compbibubed -
an eppeal to this Boawd which the Contracbing 0ffiver shouwld have fow-
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vayded to the Board. This DRoord 1s nob evers of any “reguized pro-
cedure” vhich ever prevented o Centvaching (ffiser from forwarding .
an apgenl to this Board ab the recuest of an fppellend, and the
Rnles of this Poerd {adopbted sovers) years affer the Alterneis Cone
trecting 0fflcer’s lebier of Auguet 283, L9%:) oxpressly provide

for £iling of appeals with Cowtracting GfFlcore whe. ewe regulred

w0 trongndt than o thio Boegd with o notablen of the date of £il-
ing.

Fop the foregoing seasons the appoal was tirely and the Boawd
hes Jurlediction.

‘ﬁn@@m@mmxm Gopdibiong Ab The Bila

A part of the werk under this coabract was the conshyucticn of
a bridge bto cross Wobtis Drench at e locotion %o which Appellant was
reguired to divest the sbrsasn. Dafore dlverting the streom, Appell-
ang congtrueted the sowth abulnent of the bridse &b the reguized
iscabion which wag comewhnd couth of the enizbing stresm bed. Inm
making the czeavation for the ahutnent Appellant encouviorsd a
lorge volume of uanderground wabter vhich seouired the instellation
of & uell-point syetorn and condinneus jumplng. Agpellant celled
the abtontion of the Kuglnesr to the gondition, clalimsd that it
wao "nob ehown on the drevings oF indlcsted in the syeeificsticns®
sud reguected an equitabls edjustwent voder Article 4 of the eone-
tract which rends:

"avticle b. Chonged Conditionn. «» Shonld the come
tractoy encounter, oF the District dlecover, during
the progress of e wosh smbsurines and/or lsbent
conditicons ab the site meterially iffering from
thoee ewwn on the drawings or indiveted in the
specificaticns, or &l1ffering materlally from those
ordinarily encountered end generally sesognlzed
ag inheviog in work of the chorvscter provided fow
in the plons end epscificetion, the abtéeation of
the contracting officer shall be colled Imwmedistely
to such conditions vofore they nre disturbed. The
contracting officer chall thercupen pecmpbly ime
voabigate the condibioms, and 4f he finds they do
a0 materielly 41fPee he shell nmoke such cheages
in the drawings sndfopr specificaticns an he mey
£ind neccesery, aud any increase or decveass of
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eost and/or diffezapce in time vesuliing frem auch
chonges chall be edjucted as rrovided in Article 3
of this contract, bud no such chongs lnvelving an
estimated increcss or dsoresse in coolb in exlcess
of Five Thousand Dolisve ehelld Lo wede by the cofiw
tracting efficey unlens sprrovod 1o weiting by the
Commdesionsrs.”

The Alternete Coptrecting Gfficer's decision of Jume 30, 1954
eansduded

sre Pizet ltom mentionsd 1o the fact thet waler
wes encounbored in the oncovetion, whils 402 prossnss
wan not noted on the pblished record of bowings, re-
guiring you %o inetell o de-uatering sysbem.

wmder Avbicle b of the Counbyect, 1% appeuss
that no unforancen conditions vers onecuntered.
b is obvious that the pressnce of waber s to
be foresecen in an eucevetlen lmmedlotely adjocent
%9, and below the level of s Plowing stresm. Thowe-
fors this claie iz pot allowed.®

A% the hearing Azpellentte president covesfed thet water Drem the
odjecent stvomm vonld be expected to Find ite woy into en exveveilon
corried boleow the clovation of the Stream bed, that 1t was Aypsliantte
chliigntion to hendie sush wabew, end that it was nob cndlbled o ctme
pencablon for the cosb of pwebecting the cmievebion fren the waler n
the streamk (Pp.50051). But Appelleont contended thet the eoil ob, and
inpedintely belew, the elevetien of the stream bed was on impervious
material and thet the wabter vhich 1% pumpad wes from an undorground
soures which fMlowed boloy this luperviond OBratil.

e Board finds from the evidence odduced ab the beering heb
the weter which Appelland moped, end for the cost of which peuplng
1t oechs an oquitodlas adfustment of 1%s conbyvact pirice, wes wndep-
groand veber vhich did not cone from Wablie, Beoneh. But this finding
alone does zot dlsposk of the question of Appellant®s wight o all
ox part of the §7,64%.80 clnimed so compensabion.

The conbract dvawings op plans, Upon which Appellond bosed its

bid, show the vemults of coven borings ab the site of Yhe combrect
work, tuo of whial, mubered 7 end 8, vere on opposite sides of the
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exloting Habts Branch. For coch boring the plons besr & ropers
congiobiag of 3 columms, the firet shovipg dopth dn fegb, the
sacend contalning o dusepiption of the goil, znd the third shoye
ing blows por foob. Howhere 10 there shown any indicablon of

the presente of wabor. Avpellent conceded et the hearing thet
the deseripbicn of the zoil as chowm in the boring dabe em e
plans wvao an accuwrate deccpipbion of the soll conditions sctually
ancountored ab the dopths indicsted.

Teatinony of witnogszs fowr m Diotriet of Columble esteblich-
ol thats

(a)' the borings were “wach boriugs” bud vers nob oo indlcated
on the ceatract plens, epd thab 1t was customery fer the Mighwey
?@gxw?mt ‘b0 vithhold the fact that 160 bopinge ave wavh borings
‘X’Z? 252 5

{b} the £leld rocords of the borings choved water elevebions

¥ . ¢ To holo mumber 7 the vaber rose ¢ 7.8 wm’:
ohove the clavaticn of Dobtem of Pootings inm Sfour
days end roce nine feob more in o6ix duyn, O am
clovation about siz foet above the weber suriace

in tho stroom. In hole mubor 8 the veter rose %0
3,7 fect chowa the Botten of Loobings within thees
daye after porforatsd casing vas pleesd o absub to
wator clovabion in the stream. Thils informsticn i
206 nocessarily indicedive of the water elevaiiens
&0 Yo ondlelipataed in the oueeveticn bocomos the
boringe vere dridied much deepsy where thewe 6 a
poosibility of cuncsunboring artasian walter. ' %
{Witnoos for District of Columbia xeading frem
zotes mede by him &b the time the auostion mm
o508a; TR-20-27)3 \

{e) the Infommaticn ewncerming the water lovel vao mob pus o
the conbrest drewings besause it wao conoiderell obwisus that tho
focting vould run into vatop conditions which would VITQ & esfiep-
deny o seme oiniliny comobiucsicn methed $o ds-uaber® (Br.50};

{2} oubosavent to Appelleont's eonccunterding the weter condibion
o which this sppoal is based, the Birsctor of Highwoys inviicd bids
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Por obther work to be posformed dumedictely adiscent to Agpellsndis
work and the plens fuyniched bidders showed the identicel borings
mambered 2 through € that eppesved on Appellantts planss bowsver,

v these plans included waber dzbe for the borizmgs in addition e 'ms.
dota ohown of Appoidentts plans (Tr.28-30).

factien 11 of the Gpeelal Frovislicms of the Appellankis cone
traet, cnbitled "UEST PERINE DAER AND FOUEDATHIN SONDITIONS® stabes
thats

“Onte frop borings pede ab the olbe o shoun op the
Hlong. TAS CODMERCULD INDD CreU Di6 OED CURCADDIoND B8
o the mnterials %o be anocuntered, as 4o whothor piles
will be reguired, vl as %o the mothoeds reguirsd $o
complebe the convbruction showm on the plens. Doclslon
by the Engiveer ag to the nevessity for pllue under
foundations will bo smde afior excavation fop feobings.
The Distwich cootuned Do reoponslbility 4o sogerd to the
accuracy of #he bordn ?@@& uhich represent the best ine
Sfopmation ovellabie.? |AEpRenLs SUppLIeh BY HofEds )

Boepite its ddeslalwcy of sospunoibility fop e austurecy of the
boriagn, Ssobion 11 constituled o positive veopresentebien by the
Disbylet thet the boring dete chown n the plams sat forth ell horing
inforanticn evelleble %o the Distriet ab the time the plone were
peeynred. In foct the fdotriet kasy ob the time 1% peuparsd the
plane that vater hed boen fouwnd in the boevings end 4% bed swenwds
shawing the slovaticns of valer 1o the boring holes, bub this In-
Sexmation wes nobt put e Yhe gxl@mas Therefore, the Distriet fudse-
1y vepresented thedt ®ihe boriags, ¥ ¥ ropresent the best ialomsbicn
avallehle®, and thus folsely reprovented o the Appollant thabt 2o
wotor had ?s“aasm encountersd in the bovings which were deseribed on
the contivoct pland.

Toe Supsems Court of the Thlted States hes meny Slses hold
thet o conbrachior ie enbibtled to rocover frem the Governpent the
additional copts of pexfopming work due to the exlstonse of atfie
dstions which were Aifferent frowm thoss which bed heen posibively
reprobonted by the Covermment. Excolpstory obabemsnts, such o8
theas dn csebiem 1L of the Speclinl Provisicns of Appelisnt®s Gofe
raeh, furpich »o relled to the Governmenb.

@9 We think thie posltive steotevent of the
pyreeificablicos rusd bo frken g tmie ond biznding
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upoe the Govermment, end that upon it rather theun
upsk the claimanbe must fall the losy resuliing Srom
such mistaken sopdossntebions, We think 3% weuld
be golog quite Gon faw bo interpweb the geuwrald
Innguess of the othey pesagrapbs of respiring iU
dopandent dnvestigntion of facts vhich the spoeifl-
anbions furniched by the dovernment 25 o besis of
the contyact lefb in no doudi. ® 9 @ " Folilsrhach
v. United S@&Eﬁ@i@g 233 UsSe &65@ LiE @19& o

- I mshes no AifTorance te the legal aupogts of
the cage thed the cnissdonn Lrom the records of tho
results of the bepings 4id nolt bewe slnlsler JUrzes.
Thay vore roprosontetions made which wore velicd
upon by thes,es they were gositive.” Chelotls v.
Undtad Sboten, 2837 U.8. 83, 842 (1888},

Ta the tvo quoted cases the conbrostor was granted o Judgment
for demagos for brench of contreet. Avbicle b of Appsilont’s come
trach wae intended to provide o contwsetusl wewedy in slmilor five
cunpteness, and pequlives the Contrecting 0fficer %o mobe adjust-
ments under the conbroct. 4

Tas Doard Finds thed Appellsnt encowbersd “enksourfacs © ®
conditions at the oite wmterially dlffering from those chowm on
the drevings o indlcaded dn the spscilleatiome®, thab the pee-
cofmral requivemente of Mrtlele b of the condract wewre cosplicd
with, end that the Contraeting 6€Plesyr whould have wade anch
chongos In the spesificebicns as were nocessery to pwovide for
the haodiing of the vndergrovsd water and chonldd have edjusted
the combract prise to gpovids fer any incresss in coot reaullbing
therefron. The Boawd furthsy £inds thabt the meens edepbed by the
Appellont to banile the vedepground wnber vere sppeopriase and
thad 1%6 conbract yeice shewld e edjuoted ¢o ywovide Sy ths
dncrease in cosh ramlbting therelvom. Doborminetion of the ampunt
of such Incronse chould be mede by the Conirocting Gfficer, Doprete
mont of Highweys, sublact o appsel to this Beevd.

imdntaining Bedabing Stoomyator Sewer

ae contrect plans shoy o nusber of sewsss, ineluwding o porbtien
of @ 817 tovrs eobtin stermmber cower mumming in o portlhcasterdy
dizeetion to Yatto Sraonch {(Shest 2 of 9). This sower in chown of
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crosing the site of the ezsdb wing wall of the scuth sbulbent of
the bridgs (Sheet &), and {5 clop chown on Sheet & of the plous
{rav. 1-89-50) coming thromgh the completed wing wall, with the
nobation on the plang

217 ghogm Souor. 9 @ Provids o plpe closve Ghew
wald end £L1) space Delvean the saver pips and
slgeve with comub mordary.

Prior o comencing exgnvabios far the scuih shuiuvent Appellont
roguested thet the sower bo blecked off oy be relovated purcusnd
to pavagroph 2 of Seebiom b of the dpselsld Brovislons of ibte
contrashe - '

2. The souvers chouwn on the plens 2s cumpbylsg
imbo Wabtteo Zranch in the vicinity of the preposed
conpbrucbion will probably be ralecebed by others.
iscation for theso sewers has not besn debermined
ot this timz.”

Tais recuest ves denisd by the District and, during the enbire time
of the constzuction work, the sover wns kopt in sorvies Lo dwain
strogbs in the sres. In neking 16s cxcaveticn for the south abube
mend ond wikg well Sypelisat decbyoysd the cower pilpy, installed
shacet pilling to kold buok the benk wndsy the sswer, abd vwied pixe
tesn-ineh galvenized pipe spopendsd across the oxcevnbtion o eawyy
e storm water o Welts Brench (Fr.6l). .

n his dueision of Jume 30, 195%, fron walch this eppenl is
vokanr, the Alternate Contwacbing @flicar heolds

e socond dten mentioned is the ywesence of o 84%
stozn sever in the 2ite of the Sowth abubment, whidh
vas roguived to be malnteined by you during fhe GO
shruction of this sbutnenc, apd & porbicm of whilel
et Be recoapbruched by you oo thet it may wemin iv
soxvice after the ccaplebien of your cembrach.

*Thic cover 10 chovm cb the contreet drewings, %9
that 60 cxistsnce wos Inowny therofers 16 appesyrs
that 100 mainvebouce during constructisn wes pedmepldy
for your benefit, yroventing storm waler Srom entoring
Joup oxeavebion. Rowever, 1v appssws Giat e pegmae
. pent reconstyuction of this sever, necsfenrily zeguived,
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iz o legitimate claim. Thersfore you ere reguested
to furnizh us with en cobimate of the volue of such
rocenabtraction, ag @ basle for pegpbtiatien of a chauge
opder compenseting yeu for Hhis Uosk." {imphanis
supplied by Eoarde ) '

: Appeliant bos urged thet 1% medo no ellovence in 1ts L4 for the
wainsenance of socwers duwring consbruebion work since the speeifications
814 met yrovids for cuch maintensees nd 16 is customery to epecifly the
ubility meintensnoe work which the centzactor 15 eupsctsd to pwovide
{Fe.62), Furthermovre, Agpellent contends,

v 2@ A8 the 217 sower, in ibe Dimal loecabion, S8
shoun pessing through the pew Scwth Abutmemt welld,
in 1tz origioad position ab thaed poind, the ey
ropnce for relosebing thie otoym cevew weunid be fop
conshruetion purpones, end wa go inbterpzeted 1% in
preparing our osbiusie. @ 8 2 ¥ {istter Yo Conlwach
ing officer, duly 8, 15%% soe alse Tw. 68-69).

Appollant elates $887.75 as the cost of meinteining the Scwer.

e arsunent in cupped of the Albernate Contreebing 0fficsy's
docision rested lorgely upon the word “probebly” im the guoted section
of the Specisl Provisions, cnd we bove beon teld that the Aypellont
hird no right %o Fely upws & wrobebility; theb the plavs chowed the
gover ovosaing the escaveblon end the Appellant should bave aublel-~
pated the probebility of boing wequired b msindain 4t {Te. 6%).

Cortainly 3% 48 nob cleer vhether the word "pedbebiy” in the
parase “severs ® wild probably be relovabed by othews” rolates to
the work of relocatien v to the parbics %o perfoym cuch work op
to both. Also, vhile 4% night appear that “selecablon™ relabed
%o, the Pimel pooition of cuch sowers (pee Tr. 76, lines 1-5} Appelle
ant hos consistonbtly contandsd that iU understood the Sgeelal Proe
viglons to moen thal e ssver wvoudd Do xelgesied fo9 constpuetisze
Parpeees {@.g., Dobyns, Twe. 66<67)

Seetion & of the Spoeinl frovieions 10 entitled YREEISVIRG
UPELITIRS", end povegrogh 1 spesifically resquizres the Appeliezd o
maintedn o OF high-presauye gae pein on the feot bridge croseing
Wotte Branck. Povegraplh 2, desiing with the aswers,; 16 s8ilspd

ag t palntencncs eusapt for the soference o probable relecation.



Appellantio prosident Gestified {Be.T77-70) thet i the refessnce
to prohoble pelocstion hed boon onmitbed from ¢ho Speelal Provisions
Appellant wvould hoave cxpected to mxintain tho cower and venld bave put
consthing in 1ts bid B0 cover the cosbs ,

I¢ nothing more oppoared thon the fopogolng, the Roexd welld |
night conclude that Appellent hed uo sesccpable bosis for constsuing
the reference %o prehebl relscabien as dn offimstive yepresontebion
Lhat 1% would nob bo soumived o malntaln thie cover. And this cope
elusfon mighe be veachel despits the 'faet thed thers jo mo justifica-
tion for the uea of indefinite words, fuch as "ppobabla", in contwead
dooumsnte, aed dosplte the foct that 46 is customawy for the Bistriet -
even the Dopertunsud of Fighwayn (Ev. 78-T9) ~ %0 opoelly any maintone
ento of wbilitics thet will bo requived of & conbwactaow.

Howover, these 40 mch more 4o this questicn.

The Distriet?s Supsvintendont of Bridge Constwueticn and Malatene
emco tootified thet Seetiom b of the Spauial Provicions put Appellant
on 2etico thet ot the tins Appallant bagen werk the locetlon of the
cover weo undebomnined (Sw. 73 linme 82 - Tr. Th Mne 2), the fioy
might have bsen vevereed (Fre. 75 ldmes 10-11), the line might have

changod 50 thet 1% @18 not gven go in the viedniby of the beldge
e 75 1ines lg»ﬁlga or 4% pight heve beon canplotely ehondoned
- {Tre T5 lines 22-83). Hs Supthor testificd thet 1% wes "highly

prebeble? that Appellant Ateelf would heve to do the work of zelgcse
ving the sewer (Rr. 75 limes 5-0). Hevertheless, the plens as bild
upen definitely chow this sswar coning through Appeollant’e wing vall
in ¢he pone line in vhdch 3% ues oxigimally mumning, andl Appellant
oo pald to reconstruct e Stver alohg this ling apd thvough the
wall. Moweover, Appellant had besk told I wsuld heve lo kesp i
Zlowing Guring my consteuetlion opsvations” (Br. 77). The testimeny
of the Supsrintendent of Dreidge Construction and Mainbenance ConCeFh-
ing the jndefinitemons of finsl locabien for this sowes i not borae
out by the Juns 30, 1954 decinlon of the Altermate Contyacting officer,
vhideh eleardy »olios upsn the plans for hie cmmelusisn that Appellent
wes reguivcd to naindedn the cover end recomebruct 1t “co theb 1% may
rempdn in service aftor the conplebicn of your combraet.” ,

A% 811 events, the testinmy of the Superintendmmt of Dridge Come
atrusbicon and Malntenanes 16 copsistond with the obtaboment in the
Alternate Combtyneting 0€8icer's dacislion thes

-;ud

3% ¥ . 18} a8 1 a- L %1 /% 11 il T B T = T




"his sewor 1 shown on the comtrest drowings,
go thet its enlstomee wen lnowns ® 2 ° (Euphasis
supplied by HoSKte §

& the other hand, three months ofter thet decioicn and ncorly thres
yenrs bofors glving his tontdumony o this Bosxrd, the Buperintendent
of Bridge Construction and Medntenance Justified the issusnes of
Chenge frder fo. 1, under which Appellont wes poid for “replacing”
this stowm cover, by endorsing on the reverss thereols

e existeres of o pormanent 21° sever now in sesvice

and to ramain in sopvics after complevion of the en-

tire project was overloched vhen the comivact wee

avarded. ¥ 9 ¥ [Raphaole SOppLIGd DY soazde )
The Chonge Order wes lssusd by the Contrmcting ¢fficsr end this sa-
Soreorend st be construcd as o finding by hin upon which he based
pach Grdar,

e furegsing reciteld of contradictiouns amcrg tesbtimeny, £ind-
toge, plovs spd Speeial Provicions indicetes o eertaln comfusion
on the port of DMistrlet officlels concerning this sover. Tals
Board coanot abtiribute to Appellent o higier stendavd of wnderstond-
ingoe M@mvm

*¥t 1o g0 wolld estebliiched o8 nob to yeguire cltation
off authority thet # € # yhere an instmument ¢ © € ia
drafted and prepaved entiraly by one pawby thewete,
@ @ % gubsegeent dovbte as to the msening end appli-
eability of the lenguege end provisicns thereof %o
definite facts, conditicms, oltpations, and clroum-
phonces chould & ¢ @ he interprobed mawe Laeverebly
o the other perty who 444 not snd condd not, in the
slreuwnatences, heve soaything to say a2 %o the lene
gurge end provisiops of the instrument 88 prepared.
The reassn for this sule is thedt sinces the centyect,
the dotelled drewings, end the opecificablions were
not the reeult of negobistions between the payties
bafore axecubion 3t is mly reasonsble bo presume
that the pasty whe propared and wyote the cuntract,
drevings, and opecificebions intended 40 express oF
cleawly indicete his requirements in the lawpshege
uwied rether then lenving them to be delioemined by
rouolving doubbs and lnferences in his faver.”
Collahon Constyuctlon Go. v. Unlted States, L €.0L.
55, oli-olz (1gkoy.




A» 3haxs @m‘amm % inborprabed the plove aud Speeial Eh@-»
visiense o menh that 1% would nob be regwired %6 meimtedin this
sowey A nexvics duma\g senstructioz. Tnder ail the faets thia
m«wpm%mm vag nol unresooncble. Hovortheless Appelient wes
mg,mﬁ.m& %o meintedn 3%, presumshly as work imcluded im 165 con-
tract.  The Bourd finde that cuch work woeo not reghived by the
eoabroch pu@‘wm work afditional fto evntrdet soguirvmente.

$ho contract edntelno the Sfollowing provisiense

Article 3. Chongss. - The econtrecting effiser may
ab soy tims, by & weitton oxder, and vitheut actiecs to
e’ ourabies, vake chomgen in the dvewings smdfop spacie
Piéabions of thie contyeet emd withio the ganeval oeope
thersa?, If sueh chéngss causs en jncreoose or Goerenss |
in the cost of peorforming the work undsey thiz conbyact,
or in the time reguived for ibe performancs, on ogite
eble adjustment shall b2 usde and the conbyaet chall be
medified in wrlling soeovdingly. Ho chomgs invelving
on esbinated luncrenss or deorcass in excess of Fivs
aoucend Dollers shell be crdered unleos spproved in
yriting by the Comicsicanra. MY clein for efdjuciment
‘under this article must bo mede An wrlilting bo the come
tracting officer w&thm @:w» deye Srom the dote the
change in ovdereds Provided, hovever, That the conbract-
ing officer, 1L he @e%mm@& that the fants justify
ench acbion, mey reocolve and consider end adjued axy
oueh eladm made ot any $ime pricr %o the dote of fiual
sotblonent of thic centrect. 3If the yerdies £a2il %o
azrse upen the edjustwent %o be meds the dlspute gall
be deterpined a6 provided in Articie 1) hewssl. Hothing
provided i thio exrdicls chell sxsuse the conbractor
by m«e&a@i&g wmi'z the mmcmi@n of the work so chenged.

mmm 5. Bbpesf, Ezﬁ%m 85 @@&Wfﬁ% horein pro-
vided, no charge for axy exbre, or oldditieued, work o
padariel will beo alloved welese the gums Res boow opdozed

Cin yedting by the contrbeting mﬁ’i‘mm undse whe outhoelty

of arvicde 3 or & of thic contrast and the peice op basis
Zor paymend Stobod fs cuch onday; aow vill peywment ba
allovod for any work performed oF mamwmx. Sugniahed vhish
5 pob In steict ccoplience wiﬂ_i;‘é.a @WJ applicable prevision
of thic ccutrash.



Favsuent to thege Articles of its combrest, fppsllont chould
have dexonded o wplbton changs erder from the Contracting @fficer
hefore undertshing the wirk of maintedning this sower. Ab lossb,
the Gontrecting Officer shouldd bovo adviced Appellont in writing
that such work ves roguived so thabt Appelisut emld have cleimed
an adjustment of the contyact grice within the conbrachual ten
doys after lssuvence of oudh advice (ewderj.

Mfﬁkﬁm@ nob strictly in conformity with the procedura sob
fowth in tie conbrass, wo Ffind thet the Rwe 30, 185% dcetslon of
the Mﬁm’mﬁa Gontracting ¢fficer conubituted o wrilten oxdey o
porform Ghie werk, thet the Juns 23, 1958 letder of Appellent wee
& mm i’@s* edjustnent, and thndt po edjuctusat wa Bod5 .

A@m&.&m@ 16 entisled to an adjustnent of i%2 comirech pries,
bk the determingbion of the swount of such adfuotuent ammm B
mads, dn the first instence, by the Cootrecting Offlcer

mzxsm

ds Tho appead vas filed within the time proseribed by the
controch, the Buzsd hos juriediction of the appenl, cmd the orxal
motion of the Dioteriet of Qoluwkble 0 disnics thio appeel wae
propspdy donied by the Browd ab the hesring.

2. Appellont 10 enbtitled Go on cquiteble adjuetmend of ike
contract priee to rofiest the ivereass of coab seculiing frem the
use of & woll-point oyoten o keop 1bo oxcavatics froe Syom undere
gronnd vater, the cuxlsbence €f wvhieh wes Jlgmm to e M%‘ﬁ@%
but was pet shovn on the contract plans.

. 3. Appallant 1o entifled G0 en oquiteble sdfustuent of ite
contrach yeice %o refloct the increass of cost wesulbing frem the
vosk of wmpintaining o otopm valer sgwer over its excovadlon e
oxdored by the Mm‘&e Contwacting 0fFices, Dopavbuent of Highe
waus; DeBo

by The decioion of the Alternete Coatvacting Gfficey, Dapspte
ment of Wigkweys, B.C., doted June 30, 1954, 42 howeby reversed;
and the cote iz romamded to the Contwmeting Cfficer, Bopeviment
of Blghvaye, D.f., %o determine the pdjustmente o which Appsilent
15 entitled undex paregrophs 2 eud 3 of thm deeisien.

ke
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G Appellans will bo entitied, wader Avtiele 1% of ide
eontrach, o appeal to Yhis Doawd fvem e davesainetions of
e ConSracting 0fLicer which ars maﬂee Paraent o gmmgm@z

Tk @a’ '&M@ docinion.

%“4‘*@&3 JUN 23 1958

/s/ ROBERT E. MATHE
e Be DR, Honoon

/s/ DAVID AULD .

@WW BEAED, e 8o

¥ hewaby certify theb the ferogolng 49 e trus sopy of

the Sintings ond deslefen of the Contemot Appoals Deawdy BeC,

in CAB Ho. B, appead of Copital, Bngivsering Cuupeny, IRS.,
wndae Gontrect Hoo BUF-G-17,820. I fusthor cesbify ¢heb e
Roregping dvelnien hus @z@@@a«a &'ﬁma& m@w %@ Balms of o
Tedrd. ‘

ﬁ%’m_
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